CENTER FOR THE STUDY OF
THE AMERICAN CONSTITUTION

csac.history.wisc.edu > Document Collections > The Creation and Ratification of the Bill of
Rights > Congressional Proceedings and Debates Over Amendments > The Proceedings
of Congress

The Proceedings of Congress, August 1789
House Proceedings, Monday, 3 August 1789

The report of the committee on amendments, was, on motion of mr. Madison, made the
order of the day for Wednesday se’nnight.

Report of Joint Committee of Congress, 11 August 1789 (excerpts)

Mr. WADSWORTH, of the joint committee appointed to consider and report when it will be
convenient for Congress to adjourn—also to report what business, now before Congress, must
be necessarily attended to previous to a recess, bro’t in a report to this effect: —That it will be
proper and convenient for Congress to adjourn on the twelfth of September next—and that
postponing other business, till the next session, it will be necessary to attend to the following,
previous to the adjournment, viz.

THE BILLS . ..

And on the subject of Amendments. . . .

This report being read, the House adjourned.

House Debates, Thursday, 13 August 1789

RicHARD BLAND LEE [Virginia|

Moved that the house now resolve itself into a committee of the whole, on the report of the
committee of eleven, to whom it had been referred to take the subject of amendments to the
constitution of the United States generally into their consideration.

JonN PAGE [Virginia]

Hoped the house would agree to the motion of his colleague without hesitation, because he
conceived it essentially necessary to proceed and finish the business as speedily as possible; for
whatever might be the fact with respect to the security which the citizens of America had for
their rights and liberties under the new constitution, yet unless they saw it in that light they
would be uneasy, not to say dissatisfied.

He thought, likewise, that the business would be expedited by the simplicity and self-evidence
which the propositions reported, possessed, as it was impossible that much debate could take
place.

THEODORE SEDGWICK [Massachusetts]
Was sorry that the motion was made, because he looked upon this as a very improper time
to enter upon the consideration of a subject which would undoubtedly consume many days, and
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when they had so much other and more important business requiring immediate attention; he
begged gentlemen to recollect that all they had hitherto done was of little or no effect, their
impost and tonnage laws were but a dead letter.

JaMES MADISON [Virginial

Did not think it was an improper time to proceed in this business; the house had already
gone through with subjects of a less interesting nature; now, if the judiciary bill was of such vast
importance, its consideration ought not to have been postponed for those purposes.

He would remind gentlemen that there were many who conceived amendments of some
kind necessary and proper in themselves; while others who are not so well satisfied of the necessity
and propriety, may think they are rendered expedient from some other consideration. Is it desir-
able to keep up a division among the people of the United States on a point in which they
consider their most essential rights are concerned? If this is an object worthy the attention of
such a numerous part of our constituents, why should we decline taking it into our consideration,
and thereby promote that spirit of urbanity and unanimity which the government itself stands in
need of for its more full support?

Already has the subject been delayed much more than could have been wished: If after
having fixed a day for taking it into consideration, we should put it off again, a spirit of jealousy
may be excited, and not allayed, without great inconvenience.

Joun VINING [Delaware]

Impressed by the anxiety which the honorable gentleman from Virginia had discovered for
having the subject of amendments considered, had agreed, in his own mind, to wave for the
present, the call he was well authorised to make, for the house to take into consideration the bill
for establishing a land-office for the disposal of the vacant lands in the western territory; in point
of time his motion had the priority, in point of importance every candid mind would acknowledge
its preference, and he conceived the house was bound to pay attention to it as early as possible;
as they had given leave for a bill to be brought in, they ought not to neglect proceeding onward
with it.

THEODORE SEDGWICK [Massachusetts]

Hoped the house would not consume their time in a lengthy discussion upon what business
should be done first; he was of opinion that there were several matters before them of more
importance than the present, and he believed the people abroad were neither anxious nor jealous
about it; but if they were, they would be satisfied at the delay, when they were informed of the
cause: He begged therefore that the question proposed by the gentleman from Virginia, (mr.
Lee) might be put without further debate.

Wirriam LougHTON SMITH [South Carolina]

Said that the judicial bill was entitled to the preference in point of order, and in point of
propriety it deserved the first attention of the house; for his part he could not conceive the
necessity of going into any alterations of the government until the government itself was perfected;
the constitution establishes three branches to constitute a whole; the legislative and executive
are now in existence; but the judicial is uncreated; while we remain in this state not a single part
of the revenue system can operate; no breach of your laws can be punished; illicit trade cannot
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be prevented; greater harm will arise from delaying the establishment of the judicial system, than
can possibly grow from a delay of the other subject. If gentlemen are willing to let it lie over to
a period of greater leisure, I shall join them chearfully and candidly, said he, in a full discussion
of that business.

An honorable gentleman from Virginia observed to us that these propositions were so self
evident, that little or no debate could grow out of them; that may be his opinion, but truly, sir,
it is not mine, for I think some of them are not self evident, and some of them will admit of
lengthy discussion, and other some, I hope, may be rejected, while their place may be better
supplied by others hereafter to be brought forward: Some members are pledged to supportamend-
ments, and will no doubt support them with all the arguments their fancy or ingenuity can
suggest; viewing it in this light, is it to be expected that the discussion will be ended in less than
a fortnight or three weeks, and let gentlemen consult their own feelings whether they have so
much time now to spare.

Traomas HARTLEY [Pennsylvania]

Thought the judicial system ought to be finished before any other business was entered upon,
and was willing to consider of amendments to the constitution when the house was more dis-
engaged, because he wished very much that the constitution was so modified as to give satisfaction
to honest and candid minds, such would be satisfied with securing to themselves and their
posterity, all those blessings of freedom which they are now possessed of; As to the artful and
designing, who had clamored against the whole work, he had not the smallest desire to gratify
them; he hoped and trusted their numbers were but few.

ELBRIDGE GERRY [Massachusetts]

Thought the discussion would take up more time than the house could now spare; he was
therefore in favor of postponing the consideration of the subject, until the judicial bill, and the
bill for registering and clearing vessels, and some other bills relating to the revenue business were
gone through. He asked the gentleman from Virginia, if he conceived that the amendments in
the report were all that were to be taken into consideration; he thought the community would
be little more pleased with them than if they had omitted the subject altogether; besides, it was
absurd to suppose that the members were obliged to confine their deliberations solely to those
objects when it was very well known that the members from Massachusetts and New-Hampshire
were bound to bring forward and support others; the members from other states may be inclined
to do the same with respect to the amendments of their own conventions, this will inevitably
produce a more copious debate than what the gentleman contemplates; upon these considera-
tions it might be hoped that honorable gentlemen would no longer press the motion.

Joun LAURANCE [New York|
Had no objection to consider of amendments at a proper time, but did not think that the
present was a proper time to enter upon them, nor did he suppose that gentlemen would be
precluded from a full discussion of the whole subject whenever it was taken up: Gentlemen
would find him ready to acquiesce in every thing that was proper, but he could not consent to
let the great business of legislation stand still, and thereby incur an absolute evil in order to rid
themselves of an imaginary one, for whether the subject of amendments was considered now or
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at a more distant period, appeared to his mind a matter of mere indifference: It may further be
observed, that few, if any of the state assemblies, are now in session, consequently the business
could not be completed even if congress had already done their part; but certainly the people in
general are more anxious to see the government in operation than speculative amendments upon
an untried constitution.

JamESs MaDISON |Virginial

I beg leave to make one or two remarks more in consequence of the observations which have
fell from the different sides of the house: Some gentlemen seem to think that additional propo-
sitions will be brought forward, whether they will or not I cannot pretend to say; but if they are,
I presume they will be no impediment to our deciding upon those contained in the report. But
gentlemen who introduce these propositions will see, that if they are to produce more copious
debate than has hitherto taken place, they will consume a great part of the remainder of the
session. | wish the subject well considered, but I do not wish to see any unnecessary waste of
time, and gentlemen will please to remember that this subject has yet to go before the senate.

[ admit, with the worthy gentleman who preceded me, that a great number of the community
are solicitous to see the government carried into operation; but I believe that there is a consid-
erable part also anxious to secure those rights which they are apprehensive are endangered by
the present constitution; now, considering the full confidence they reposed at the time of its
adoption in their future representatives, I think we ought to pursue the subject to effect. I confess
it has always appeared to me in point of candor and good faith, as well as policy, to be incumbent
on the first legislature of the United States, at their first session, to make such alterations in the
constitution as will give satisfaction without injuring or destroying any of its vital principles.

[ should not press the subject at this time, because I am well aware of the importance of the
other business enumerated by the gentlemen who are adverse to the present motion, but, from
an apprehension that if it is delayed until the other is gone through, that gentlemen’s patience
and application will be so harassed and fatigued as to oblige them to leave it an unfinished state,
until the next session; beside, was the judicial bill even to pass now, it could not take effect until
others were enacted, which probably at this time are not drawn up.

WiLLiam LoucHTON SMITH [South Carolina
The honorable gentleman has concluded his remarks by assigning the best reason in the
world why we should go into a consideration of the judicial bill; he says that even if it was now
passed, it would take some time before it could get into operation, he must admit it to be an
essential part of the government, and as such ought not to remain a single instant in a state of
torpidity.

THomas Frrzsimons [Pennsylvania
Wished the gentleman would suffer the question to be put, and not consume their time in
arguing about what should be done: If a majority was not in favor of considering amendments
they might proceed to some other business.

JonN PAGE [Virginia|
Was positive the people would never support the government, unless their anxiety was re-
moved; they in some instances, adopted it, in confidence of its being speedily amended; they
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will complain of being deceived, unless their expectations are fulfilled. So much time has elapsed
since the subject was first brought forward, said he, that people will not think us serious, unless
we now set about and complete it.

He begged gentlemen to consider the importance of the number of citizens, who were
anxious for amendments; if these had been added to those who openly opposed the constitution,
it possibly might have met a different fate. Can the government, under these circumstances,
possess energy, as some gentlemen suppose? Is not the confidence of the people absolutely
necessary to support it?

The question was now put, and carried in the athrmative. The house then resolved itself into
a committee of the whole, and took the amendments under consideration. The first article run
thus, In the introductory paragraph of the constitution, before the words ““WE THE PEOPLE,” add
‘Government being intended for the benefit of the people and the rightful establishment thereof,
being derived from their authority alone.””

ROGER SHERMAN [Connecticut]

I believe, mr. chairman, this is not the proper mode of amending the constitution. We ought
not to interweave our propositions into the work itself, because it will be destructive of the whole
fabric. We might as well endeavor to mix brass, iron and clay, as to incorporate such heteroge-
neous articles; the one contradictory to the other. Its absurdity will be discovered by comparing
it with a law: would any legislature endeavor to introduce into a former act, a subsequent amend-
ment, and let them stand so connected. When an alteration is made in an act, it is done by way
of supplement; the latter act always repealing the former in every specified case of difference.

Beside this, sir, it is questionable, whether we have the right to propose amendments in this
way. The constitution is the act of the people, and ought to remain entire. But the amendments
will be the act of the state governments; again all the authority we possess, is derived from that
instrument; if we mean to destroy the whole and establish a new constitution, we remove the
basis on which we mean to build. For these reasons I will move to strike out that paragraph and
substitute another.

The paragraph proposed, was to the following effect; Resolved by the senate and house of
representatives of the United States in congress assembled, That the following articles be proposed
as amendments to the constitution; and when ratified by three fourths of the state legislatures
shall become valid to all intents and purposes, as part of the same.

Under this title, the amendments might come in nearly as stated in the report, only varying
the phraseology so as to accommodate them to a supplementary form.

JamES MADISON [Virginial

Form, sir, is always of less importance than the substance; but on this occasion, I admit that
form is of some consequence, and it will be well for the house to pursue that, which upon
reflection, shall appear to be the most eligible. Now it appears to me, that there is a neatness and
propriety in incorporating the amendments into the constitution itself; in that case the system
will remain uniform and entire; it will certainly be more simple, when the amendments are
interwove[n| into those parts to which they naturally belong, than it will if they consist of separate
and distinct parts; we shall then be able to determine its meaning without references or com-
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parison; whereas, if they are supplementary, its meaning can only be ascertained by a comparison
of the two instruments, which will be a very considerable embarrassment, it will be difficult to
ascertain to what parts of the instrument the amendments particularly refer; they will create
unfavorable comparisons, whereas if they are placed upon the footing here proposed, they will
stand upon as good foundation as the original work.

Nor is it so uncommon a thing as gentlemen suppose, systematic men frequently take up the
whole law, and with its amendments and alterations reduce it into one act. I am not, however,
very solicitous about the form, provided the business is but well completed.

WiLLiam LoucHTON SMITH [South Carolina]

Did not think the amendment proposed by the honorable gentleman from Connecticut was
compatible with the constitution, which declared, that the amendments recommended by con-
gress, and ratified by the legislatures of three fourths of the several states should be part of this
constitution; in which case it would form one complete system; but according to the idea of the
amendment, the instrument is to have five or six suits of improvements, such a mode seems more
calculated to embarrass the people than any thing else, while nothing in his opinion was a juster
cause of complaint than the difficulties of knowing the law, arising from legislative obscurities
that might easily be avoided. He said that it had certainly been the custom in several of the state
governments, to amend their laws by way of supplement: but South Carolina, had been an
instance of the contrary practice, in revising the old code; instead of making acts in addition to
acts, which is always attended with perplexity, she has incorporated them, and brought them
forward as a complete system, repealing the old. This is what he understood was intended to be
done by the committee, the present copy of the constitution was to be done away, and a new
one substituted in its stead.

Traomas Tupor TuckeRr [South Carolina]

Wished to know whether the deliberations of the committee were intended to be confined
to the propositions on the table, if they were not, he should beg leave to bring before them the
amendments proposed by South Carolina; he considered himself as instructed to bring them
forward, and he meant to perform his duty by an early and prompt obedience. He wished to have
the sense of the house on this point, whether he was in order to bring them forward.

SAMUEL L1vERMORE [New Hampshire]

Was clearly of opinion that whatever amendments were made to the constitution, that they
ought to stand separate from the original instrument. We have no right, said he, to alter a clause,
any otherwise than by a new proposition. We have well-established precedents for such a mode
of procedure in the practice of the British parliament, and the state legislatures throughout
America. | do not mean, however, to assert that there has been no instance of a repeal of a whole
law on enacting another; but this has generally taken place on account of the complexity of the
original, with its supplements. Were we a mere legislative body, no doubt it might be warrantable
in us to pursue a similar method, but it is questionable whether it is possible for us, consistent
with the oath we have taken, to attempt a repeal of the constitution of the United States, by
making a new one to substitute in its place; the reason of this is grounded on a very simple
consideration. It is by virtue of the present constitution, I presume, that we attempt to make
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another; now, if we proceed to the repeal of this, I cannot see upon what authority we shall erect
another; if we destroy the base, the superstructure falls of course. At some future day it may be
asked upon what authority we proceeded to raise and appropriate public monies, we suppose we
do it in virtue of the present constitution; but it may be doubted whether we have a right to
exercise any of its authorities, while it is suspended, as it will certainly be, from the time that
two-thirds of both houses have agreed to submit it to the state legislatures; so that unless we mean
to destroy the whole constitution, we ought to be careful how we attempt to amend it in the way
proposed by the committee. From hence I presume it will be more prudent to adopt the mode
proposed by the gentleman from Connecticut, than it will be to risk the destruction of the whole
by proposing amendments in the manner recommended by the committee.

Joun VINING [Delaware]

Disliked a supplementary form, and said it was a bad reason to urge the practice of former
ages when there was a more convenient method of doing the business at hand; he had seen an
act entitled an act to amend a supplement to an act entitled an act for altering part of act entitled
an act for certain purposes therein mentioned. If gentlemen were disposed to run into such
jargon in amending and altering the constitution, he could not help it; but he trusted they would
adopt a plainness and simplicity of style on this and every other occasion, which should be easily
understood. —If the mode proposed by the gentleman from Connecticut was adopted, the system
would be distorted, and like a careless written letter, have more matter attached to it in a postscript
than was contained in the original composition.

The constitution being a great and important work, ought all to be brought into one view,
and made as intelligible as possible.

GEORGE CLYMER [Pennsylvania|

Was of opinion with the gentleman from Connecticut, that the amendments ought not to
be incorporated in the body of the work, which he hoped would remain a monument to justity
those who made it; by a comparison, the world would discover the perfection of the original, and
the superfluity of the amendments; he made this distinction because he did not conceive any of
the amendments essential, but as they were solicited by his fellow citizens, and for that reason
they were acquiesced in by others; he therefore wished the motion for throwing them into a
supplementary form might be carried.

MICHAEL JENIFER STONE [Maryland]|

It is not a matter of much consequence with respect to the preservation of the original
instrument, whether the amendments are incorporated or made distinct; because the records will
always shew the original form in which it stood. But in my opinion we ought to mark its progress
with truth in every step we take. If the amendments are incorporated in the body of the work, it
will appear, unless we refer to the archives of congress, that George Washington, and the other
worthy characters who composed the convention, signed an instrument which they never had
in contemplation. The one to which he affixed his signature purports to be adopted by the
unanimous consent of the delegates from every state there assembled.

Now if we incorporate these amendments, we must undoubtedly go further, and say that the
constitution so formed, was defective, and had need of alteration; we therefore purpose to repeal
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the old and substitute a new one in its place. From this consideration alone I think we ought
not to pursue the line of conduct drawn for us by the committee. This perhaps is not the last
amendment the constitution may receive, we ought therefore to be careful how we seta precedent
which in dangerous and turbulent times, may unhinge the whole.

With respect to the observations of the gentleman from South Carolina, I shall just remark,
that we have no authority to repeal the whole constitution. The words refer[r]ed to in that
instrument, only authorises us to propose amendments to it, which, when properly ratified, are
to become valid as a part of the same; but these can never be construed to empower us to make
a new constitution.

For these reasons I would wish our expressions might be so guarded as to purport nothing
but what we really have in view.

SAMUEL LiVERMORE [New Hampshire]

The mode adopted by the committee, might be very proper provided congress had the form-
ing of a constitution in contemplation; then they, or an individual member might propose to
strike out a clause and insert another, as is done with respect to article 3, section 2. But certainly
no gentleman, acquainted with legislative business, would pretend to alter and amend in this
manner, a law already passed. He was convinced it could not be done properly in any other way
than by the one proposed by the gentleman from Connecticut.

F1BRIDGE GERRY [Massachusetts]

Asked if the mode could make any possible difference, provided the sanction was the same;
or whether it would operate differently in any one instance? If it will not, we are disputing about
form, and the question will turn on the expediency. Now one gentleman tells you, said he, that
he is so attached to this instrument that he is unwilling to lose any part of it; therefore to gratify
him, we may throw it into a supplementary form. But let me ask, will not this as effectually
destroy some parts, as if the correction had been made by way of incorporation, or will posterity
have a more favorable opinion of the original, because it has been amended by distinct acts? For
my part | cannot see what advantage can accrue from adopting the motion of the honorable
gentleman from Connecticut, unless it be to give every one the trouble of erasing out of his copy
of the constitution certain words and sentences, and inserting others. But perhaps in our great
veneration for the original composition, we may go farther, and pass an act to prohibit these
interpolations, as it may injure the text.

All this, sir, I take to be trifling about matters of little consequence. The constitution has
undoubtedly provided, that the amendments shall be incorporated, if I understand the import of
the words, “and shall be valid to all intents and purposes, as part of the constitution.” If it had
said that the present form should be preserved, then it would be proper to propose the alterations
by way of a supplement. One gentleman has said we shall lose the names that are now annexed
to the instrument. They are names, sir, I admit, of high respect; but I would ask that gentleman,
if they would give validity to the constitution if it was not ratified by the several states, or if their
names was struck out, whether it would be of less force than it is at present? If he answers these
questions in the negative, I shall consider it of no consequence whether the names are appended
to it or not. But it will be time enough to discuss this point when a motion is made for striking
them out.
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If we proceed in the way proposed by the honorable gentleman from Connecticut, I presume
the title of our first amendment will be, a supplement to the constitution of the United States;
the next a supplement to the supplement, and so on, until we have supplements annexed five
times in five years, wrapping up the constitution in a maze of perplexity; and as great an adept
as that honorable gentleman is at finding out the truth, it will take him, I apprehend, a week or
a fortnight’s study to ascertain the true meaning of the constitution.

It is said, if the amendments are incorporated it will be a virtual repeal of the constitution; I
say the effect will be the same in a supplementary way, consequently the objection goes for
nothing, or it goes against making any amendments whatever.

It is said that the present form of the amendments is contrary to the 5th article: I will not
undertake to define the extent of the word amendment, as it stands in the fifth article; but I
suppose if we proposed to change the division of the powers given to the three branches of the
government, and that proposition is accepted and ratified by three-fourths of the state legislatures,
it will become as valid to all intents and purposes as any part of the constitution; but if it is the
opinion of gentlemen that the original is to be kept sacred, amendments will be of no use, and
had better be omitted; whereas, on the other hand, if they are to be received as equal in authority,
we shall have five or six constitutions, perhaps differing in material points from each other, but
all equally valid; so that they may require a man of science to determine what is or is not the
constitution, this will certainly be attended with great inconvenience, as the several states are
bound up not to make laws contradictory thereto, and all officers sworn to support it without
knowing precisely what it is.

MICHAEL JENIFER STONE [Maryland]|
Asked the gentleman last up, how he meant to have the amendments incorporated? Was it
intended to have the constitution republished, and the alterations inserted in their proper places?
He did not see how it was practicable to propose amendments, without making out a new
constitution, in the manner brought forward by the committee.

Joun LAURANCE [New York|

Could not conceive how gentlemen meant to ingraft the amendments into the constitution:
The original one executed by the convention at Philadelphia, was lodged in the archives of the
late congress, it was impossible for this house to take and correct and interpolate that without
making it speak a different language, this would be supposing several things which never were
contemplated. But what, said he, would become of the acts of congress; they will certainly be
vitiated, unless they are provided for, by an additional clause in the constitution.

What shall we say with respect to the ratifications of the several states; they adopted the
original constitution, but they have not thereby enabled us to change the one form of government
for another. It is true amendments were proposed by some of them, but it does not follow of
necessity, that we should alter the form of the original which they have ratified. Amendments in
this way are only proper in legislative business, while the bill is on its passage, as was justly
observed before.

EGBERT BENsON [New York]
Said, that this question had been agitated in the select committee, and determined in favor
of the form, in which it was reported; he believed this decision was founded in a great degree
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upon the recommendation of the state conventions, who had proposed amendments in this very
form; this pointed out the mode most agreeable to the people of America, and therefore the one
most eligible for congress to pursue; it will likewise be the most convenient way. Suppose the
amendments ratified by the several states; congress may order a number of copies to be printed,
into which the alterations will be inserted, and the work stand perfect and entire.

I believe it never was contemplated by any gentlemen to alter the original constitution de-
posited in the archives of the union, that will remain there with the names of those who formed
it, while the government has a being. But certainly there is convenience and propriety in com-
pleting the work in a way provided for in itself. The records of congress, and the several states,
will mark the progress of the business, and nothing will appear to be done but what is actually
performed.

JamESs MADISON [Virginial
The gentleman last up has left me but one remark to add, and that is, if we adopt the
amendment, we shall so far unhinge the business as to occasion alterations in every article and
clause of the report.

THOMAS HARTLEY [Pennsylvanial
Hoped the committee would not agree to the alteration, because it would perplex the busi-
ness: He wished the propositions to be simple and entire, that the state legislatures might decide
without hesitation, and every man know what was the ground on which he rested his political
welfare. Besides, the consequent changes which the motion would induce, were such as he
feared would take up some days if not weeks; and the time of the house was too precious to be
squandered away in discussing mere matter of form.

Joun PAGE [Virginia]

Was sorry to find the gentlemen stop at the preamble, he hoped they would proceed as soon
as the obstruction was removed, and that would be when the motion was negatived.

He thought the best way to view this subject, was to look at the constitution as a bill on its
passage through the house, and to consider and amend its defects article by article, for which
reason he was for entering at once upon the main business; after that was gone through it would
be time enough to arrange the materials with which the house intended to form the preamble.

SAMUEL L1vERMORE [New Hampshire]

Insisted, that neither this legislature nor all the legislatures in America were authorised to
repeal a constitution; and that must be an inevitable consequence of an attempt to amend it in
the way proposed by the committee, he would then submit to gentlemen, the propriety of the
alteration.

As to the difficulty which had been supposed in understanding supplemental laws; he thought
but little of it; he imagined, there were things in the constitution more difficult to comprehend,
than any thing he had yet seen in the amendments.

JamES JacksoN [Georgial
I do not like to differ with gentlemen about form, but as so much had been said, I wish to
give my opinion, it is this, that the original constitution ought to remain inviolate, and not be
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patched up from time to time, with various stuffs resembling Joseph’s coat of many colors
|Genesis 37:3].

Some gentlemen talk of repealing the present constitution, and adopting an improved one.
If we have this power, we may go on from year to year, making new ones; and in this way we
shall render the basis of the superstructure the most fluctuating thing imaginable, and the people
will never know what the constitution is. As for the alteration proposed by the committee to
prefix before “We the people,” certain dogmas, I cannot agree to it; the words as they now stand,
speak as much as it is possible to speak, it is a practical recognition of the right of the people to
ordain and establish governments, and is more expressive than any other mere paper declaration.

But why will gentlemen contend for incorporating amendments into the constitution? They
say that it is necessary for the people to have the whole before them in one view; have they
precedent for this assertion? Look at the constitution of Great Britain, is that all contained in
one instrument? It is well known, that magna charta was extorted by the barons from king John
some centuries ago. Has that been altered since by the incorporation of amendments? Or does
it speak the same language now, as it did at the time it was obtained? Sir, it is not altered a tittle
from its original form. Yet there has been many amendments and improvements in the consti-
tution of Britain since that period. In the subsequent reign of his son, the great charters were
confirmed with some supplemental acts. Is the habeas corpus act, or the statute De Tallagio non
concedendo' incorporated in magna charta? And yet there is not an Englishman but would spill
the last drop of his blood in their defence; it is these, with some other acts of parliament and
magna charta, that form the basis of English liberty. We have seen amendments to their consti-
tution during the present reign, by establishing the independence of the judges, who are hereafter
to be appointed during good behavior; formerly they were at the pleasure of the crown. But was
this done by striking out and inserting other words in the great charter? No, sir, the constitution
is composed of many distinct acts, but an Englishman would be ashamed to own that on this
account he could not ascertain his own privileges or the authority of the government.

The constitution of the union has been ratified and established by the people, let their act
remain inviolable; if any thing we can do has a tendency to improve it, let it be done, but without
mutilating and defacing the original.

ROGER SHERMAN [Connecticut]

If I had looked upon this question as mere matter of form, I should not have brought it
forward or troubled the committee with such a lengthy discussion. But, sir, I contend that amend-
ments made in the way proposed by the committee are void: No gentleman ever knew an addition
and alteration introduced into an existing law, and that any part of such law was left in force;
but if it was improved or altered by a supplemental act, the original retained all its validity and
importance in every case where the two were not incompatible. But if these observations alone
should be thought insufficient to support my motion, I would desire gentlemen to consider the
authorities upon which the two constitutions are to stand. The original was established by the
people at large by conventions chosen by them for the express purpose. The preamble to the
constitution declares the act: But will it be a truth in ratifying the next constitution, which is to
be done perhaps by the state legislatures, and not conventions chosen for the purpose. Will
gentlemen say it is “We the people” in this case, certainly they cannot, for by the present con-
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stitution, we nor all the legislatures in the union together, do not possess the power of repealing
it: All that is granted us by the 5th article is, that whenever we shall think it necessary, we may
propose amendments to the constitution; not that we may propose to repeal the old, and substitute
a new one.

Gentlemen say it would be convenient to have it in one instrument that people might see
the whole at once; for my part I view no difficulty on this point. The amendments reported are
a declaration of rights, the people are secure in them whether we declare them or not; the last
amendment but one provides that the three branches of government shall each exercise its own
rights, this is well secured already; and in short, I do not see that they lessen the force of any
article in the constitution, if so, there can be little more difficulty in comprehending them
whether they are combined in one, or stand distinct instruments.

Wirriam LoucHTON SMITH [South Carolina]

Read extracts from the amendments proposed by several of the state conventions at the time
they ratified the constitution, from which he said it appeared that they were generally of opinion
that the phraseology of the constitution ought to be altered; nor would this mode of proceeding
repeal any part of the constitution but such as it touched, the remainder will be in force during
the time of considering it and ever after.

As to the observations made by the honorable gentleman from Georgia, respecting the amend-
ments made to the constitution of Great-Britain, they did not apply—the cases were nothing like
similar, and consequently could not be drawn into precedent. The constitution of Britain is
neither the magna charta of John, nor the Habeas Corpus act, nor all the charters put together;
it is what the parliament wills; it is true there are rights granted to the subject that cannot be
resumed, but the constitution or form of government may be altered by the authority of parlia-
ment, whose power is absolute without controul.

Josnua SENEY [Maryland]
Was afraid the house would consume more time than was at first apprehended in discussing
the subject of amendments, if he was to infer any thing from what had now taken place: He
hoped the question would soon be put and decided.

JouN VINING [Delaware]|
Was an enemy to unnecessary debate, but he conceived the question to be an important one,
and was not displeased with the discussion that had taken place; he should, however, vote in
favor of the most simple mode.

F1BRIDGE GERRY [Massachusetts]

The honorable gentleman from Connecticut, if I understand him right, says that the words,
“We the people” cannot be retained if congress should propose amendments, and they be ratified
by the state legislatures: Now if this is a fact, we ought most undoubtedly adopt his motion;
because if we do not, we cannot obtain any amendment whatever. But upon what ground does
the gentleman’s position stand? The constitution of the United States was proposed by a con-
vention met at Philadelphia, but with all its importance it did not possess as high authority as
the president, senate, and house of representatives of the union: For that convention was not
convened in consequence of any express will of the people, but an implied one, through their
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members in the state legislatures. The constitution derived no authority from the first convention;
it was concurred in by conventions of the people, and that concurrence armed it with power,
and invested it with dignity. Now the congress of the United States are expressly authorised by
the sovereign and uncontrollable voice of the people, to propose amendments whenever two-
thirds of both houses shall think fit: Now if this is the fact, the propositions of amendment will
be found to originate with a higher authority than the original system. The conventions of the
states respectively have agreed for the people, that the state legislatures shall be authorised to
decide upon these amendments in the manner of a convention. If these acts of the state legis-
latures are not good because they are not specifically instructed by their constituents, neither
were the acts calling the first and subsequent conventions.

Does he mean to put amendments on this ground, that after they have been ratified by the
state legislatures they are not to have the same authority as the original instrument; if this is his
meaning, let him avow it, and if it is well founded, we may save ourselves the trouble of pro-
ceeding in the business. But for my part I have no doubt but a ratification of the amendments,
in any form, would be as valid as any part of the constitution. The legislatures are elected by the
people; I know no difference between them and conventions, unless it be that the former will
generally be composed of men of higher characters than may be expected in conventions; and
in this case, the ratification by the legislatures would have the preference.

Now if it is clear that the effect will be the same in either mode, will gentlemen hesitate to
approve the most simple and clear? It will undoubtedly be more agreeable to have it all brought
into one instrument, than have to refer to five or six different acts.

ROGER SHERMAN [Connecticut]

The gentlemen who oppose the motion say we contend for matter of form; they think it
nothing more; now we say we contend for substance, and therefore cannot agree to amendments
in this way. If they are so desirous of having the business compleated, they had better sacrifice
what they consider but a matter of indifference to get gentlemen to go more unanimously along
with them in altering the constitution.

The question on Mr. Sherman’s motion was now put and lost.

SAMUEL L1VERMORE [New Hampshire]
Wished to know whether it was necessary, in order to carry a motion in committee, that two-
thirds should agree.

THOMAS HARTLEY [Pennsylvanial
Mentioned that in Pennsylvania they had a council of censors who were authorised to call a
convention to amend the constitution when it was thought necessary, but two-thirds were required
for that purpose; he had been a member of that body, when they had examined the business in
a committee of council, the majority made a report, which was lost for want of two-thirds to carry
it through the council.

Some desultory conversation took place on this subject, when it was decided by the chairman
of the committee, that a majority of the committee were sufficient to form a report.

An appeal being made from the opinion of the chair, it was, after some observations, con-
firmed by the committee, after which the committee rose and reported progress.
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1. The 1297 statute De Tallagio non concedendo placed limitations on the right of English kings to levy arbitrary
taxes. This right was finally surrendered by statute in 1340.

House Debates, Friday, 14 August 1789

The house then resolved itself into a committee of the whole on the amendments to the
constitution.

Mr. [Jonathan]| TRuMBULL [Connecticut] in the chair.

Mr. [William Loughton| SmitH [South Carolina] wished to transpose the words of the first
amendment, as they did not satisfy his mind in the manner they stood.

ELBRIDGE GERRY [Massachusetts]

Said they were not well expressed, we have it here “government being intended for the benefit
of the people,” this holds up an idea that all the governments of the earth are intended for the
benefit of the people: Now, I am so far from being of this opinion, that I don’t believe that one
out of fifty is intended for any such purpose. I believe the establishment of most governments
was to gratify the ambition of an individual, who by fraud, force, or accident, had made himself
master of the people. If we contemplate the history of nations, ancient or modern, we shall find
they originated either in fraud or force, or both; if this is demonstrable, how can we pretend to
say that governments are intended for the benefit of those who are most oppressed by them. This
maxim does not appear to me to be strictly true in fact, therefore I think we ought not to insert
it in the constitution. I shall therefore propose to amend the clause by inserting “of right,” then
it will stand as it ought. I do not object to the principle, sir, it is a good one, but it does not
generally hold in practice.

The question on inserting the words “of right” was put, and determined in the negative.

TrHOMAS TUDOR TUCKER [South Carolina]

I presume these propositions are brought forward under the idea of being amendments to
the constitution; but can this be esteemed an amendment of the constitution? If I understand
what is meant by the introductory paragraph, it is the preamble to the constitution; but a preamble
is no part of the constitution; it is, to say the best, an useless amendment: For my part I should
as soon think of amending the concluding part, consisting of general Washington’s letter to the
president of congress, as the preamble;—but if the principle is of importance, it may be intro-
duced into a bill of rights.

WiLLiam LoucHTON SMmITH [South Carolina]
Read the amendments on this head, proposed by the conventions of New-York, Virginia, and
North-Carolina, from which it appeared that these states had expressed a desire to have an
amendment of this kind.

TrOMAS TUDOR TUCKER [South Carolina]
Replied that the words “We the people do ordain and establish this constitution for the United
States of America,” was a declaration of their action; this being performed, congress have nothing
to do with it: But if it was necessary to retain the principle, it might come in at some other place.

Tromas SUMTER [South Carolina]
Thought this was not a proper place to introduce any general principle; perhaps in going
through with the amendments something might be proposed subversive of what was there de-
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clared; wherefore he wished the committee would pass over the preamble until they had gone
through all the amendments, and then, if alterations were necessary, they could be accommo-
dated to what had taken place in the body of the constitution.

SAMUEL L1vERMORE [New Hampshire]
Was not concerned about the preamble; he did not care what kind it was agreed to form in
the committee; because, when it got before the house it would be undone if one member more
than one third of the whole opposed it.

JonN PAGE [Virginia]

Thought the preamble no part of the constitution, but if it was, it stood in no need of
amendment; the words “We the people,” had a neatness and simplicity, while its expression was
the most forcible of any he had ever seen prefixed to any constitution. He did not doubt the truth
of the proposition brought forward by the committee, but he doubted its necessity in this place.

JamEs MapisoN |Virginial

If it be a truth, and so self evident that it cannot be denied; if it be recognized, as is the fact
in many of the state constitutions; and if it be desired by three important states, to be added to
this, I think they must collectively offer a strong inducement to the mind desirous of promoting
harmony, to acquiesce with the report; at least some strong arguments should be brought forward
to shew the reason why it is improper.

My worthy colleague says the original expression is neat and simple; that loading it with more
words may destroy the beauty of the sentence, and others say it is unnecessary, as the paragraph
is complete without it, be it so in their opinion; yet, still it appears important in the estimation
of three states, that this solemn truth should be inserted in the constitution. For my part, sir, 1
do not think the association of ideas any ways unnatural; it reads very well in this place, so much
so that I think gentlemen who admit it should come in somewhere, will be puzzled to find a
better place.

RoGER SHERMAN [Connecticut]

Thought they ought not to come in in this place. The people of the United States have given
their reasons for doing a certain act; here we propose to come in and give them a right to do
what they did on motives which appeared to them sufficient to warrant their determination —to
let them know that they had a right to exercise a natural and inherent privilege which they have
asserted in a solemn ordination and establishment of the constitution. Now if this right is inde-
feasible, and the people have recognized it in practice, the truth is better asserted than it can be
by any words whatever—the words “We the people” in the original constitution are copious and
expressive as possible; any addition will only drag out the sentence without illuminating it; for
these reasons it may be hoped the committee will reject the proposed amendment.

The question on the first paragraph of the report was put and carried in the afirmative, 27
to 23.

Second paragraph in the report was read as follows;
Art. 1. Sect. 2. Par. 3. Strike out all between the words “direct” and “and until such” and

instead thereof insert “after the first enumeration, there shall be one representative for every
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30,000, until the number shall amount to 100. After which the proportion shall be so regulated
by congress that the number of representatives, shall never be less than one hundred, nor more
than one hundred and seventy-five; but each state shall always have at least one representative.|”]

Joun VINING [Delaware]

The duty, sir, which I owe to my constituents, and my desire to establish the constitution on
a policy, dictated by justice and liberality, which will ever secure domestic tranquillity, and
promote the general welfare, induces me to come forward with a motion, which [ rest upon its
own merits. Gentlemen who have a magnanimous policy in view, I trust will give it their support;
and concede to what is proper in itself, and likely to procure a greater degree of harmony. I
therefore move you, sir, to insert after the words “one hundred and seventy-five,” these words,
“That where the number of inhabitants of any particular state amounts to 45,000, they shall be
entitled to two representatives.|”]

This motion was negatived without a division.

FisHER AMES [Massachusetts]

Moved to strike out thirty thousand, and insert forty thousand. I am induced to this, said he,
because I think my fellow citizens will be dissatisfied with too numerous a representation. The
present I believe is in proportion to 1 for 40,000 the number I move to insert. I believe we have
hitherto experienced no difficulty on account of the smallness of our number; if we are embar-
rassed, I apprehend the embarrassment will arise from our want of knowing the general interest
of the nation at large; or for want of local information. If the present number is found sufficient
for the purpose of legislation without any such embarrassment, it ought to be preferred, inasmuch
as it is most adequate to its object.

But before we proceed in the discussion, let us consider the effect, which a representation,
founded on 1 member for 30,000 citizens will produce. In the first place it will give 4 members
for every 3 now intitled to seat in this house, which will be an additional burthen to the union,
in point of expence in the same ratio: add to this another consideration, that probably before the
first census is taken, the number of inhabitants will be considerably encreased, from what it was
when the convention which formed this constitution obtained their information. This will prob-
ably encrease the expences of government to 450,000 dollars annually. Now those who have
attended particularly to ceconomy; who upon the most careful calculation find that our revenue
is like to fall infinitely short of our expences, will consider this saving as a considerable object,
and deserving their most serious regard.

It may become dissatisfactory to the people as an intolerable burthen. Again it must be
abundantly clear to every gentleman, that in proportion as you encrease the number of repre-
sentatives the body degenerates, you diminish the individual usefulness, gentlemen will not make
equal exertions to dispatch public business when they can lean upon others for the arrangement.

By enlarging the representation, we lessen the chance of selecting men of the greatest wisdom
and abilities; because small district elections may be conducted by intrigue; but in large districts
nothing but real dignity of character can secure an election. Gentlemen ought to consider how
essential it is to the security and welfare of their constituents, that this branch of the government
should support its independence and consequence.
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Another effect of it will be an excitation, or fermentation in the representative body. Nu-
merous assemblies are supposed to be less under the guidance of reason than smaller ones; their
deliberations are confused; they will fall the prey of party spirit; they will cabal to carry measures
which they would be unable to get through by fair and open argument. All these circumstances
tend to retard the public business, and increase the expence; making government in the eyes of
some so odious as to induce them to think it rather a curse than a blessing.

It lessens that responsibility which is annexed to the representative of a more numerous body
of people. For I believe it will be found true that the representative of 40,000 citizens, will have
more at risque than the man who represents a part of them; he has more dignity of character to
support; and must use the most unremitting industry in their service to preserve it unsullied; he
will be more sensible of the importance of his charge, and more indefatigable in his duty.

It is said that these amendments are introduced with a view to conciliate the affections of the
people to the government, I am persuaded the people are not anxious to have a large represen-
tation, or a representation of one for every 30,000; they are satisfied with the representation they
now enjoy. The great object which the convention of Massachusetts had in view by proposing
this amendment, was to obtain a security, that congress should never reduce the representation
below what they conceived to be a point of security. Their object was not an augmentation, it
was certainty alone they wished for; at the next census the number of representatives will be 70
or 80, and in 20 years it will be equal to the desires of any gentleman, we shall have to guard
against its growth in less than half a century. The number of proper characters to serve in the
legislature of any country is small; and of those many are inclined to pursue other objects. If the
representation is greatly enlarged, men of inferior abilities will undoubtedly creep in, for altho’
America has as great a proportion of men of sense and judgment as any nation on earth; yet she
may not have sufficient to fill a legislative body unduly enlarged. Now if it has been questioned
whether this country can remain united under a government administered by men of the most
consummate abilities; the sons of wisdom, and the friends of virtue. How much more doubtful
will it be if the administration is thrown into different hands; and different hands must inevitably
be employed if the representation is too large.

JamES MADISON [Virginial

[ cannot concur in sentiment with the gentleman last up, that 1 representative for 40,000
inhabitants will conciliate the minds of those to the government, who are desirous of amend-
ments; because they have rather wished for an encrease, than confined themselves to a limitation.

[ believe, by this motion, we shall avoid no inconvenience that can be considered of much
consequence, for one member for either 30,000 or 40,000 inhabitants, will, in a few years, give
the number beyond which it is proposed congress shall not go.

Now if good policy requires that we accommodate the constitution to the wishes of that part
of the community who are anxious for amendments, we shall agree to something like what is
proposed in the report, for the states of New-Hampshire, Massachusetts, New-York, Virginia and
North-Carolina, have desired an alteration on this head; some have required an encrease as far
as 200 at least: this does not look as if certainty was their sole object.

I do not consider it necessary, on this occasion, to go into a lengthy discussion of the advan-
tages of a less or greater representation. [ agree that after going beyond a certain point, the number
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may become inconvenient; that is proposed to be guarded against; but it is necessary to go to a
certain number in order to secure the great objects of representation. Numerous bodies are
undoubtedly liable to some objections, but they have their advantages also; if they are more
exposed to passion and fermentation, they are less subject to venality and corruption; and in a
government like this, where the house of representatives is connected with a smaller body it
might be good policy to guard them in a particular manner against such abuse.

But for what shall we sacrifice the wishes of the people? Not for a momentary advantage: Yet
the amendment proposed by the gentleman from Massachusetts will lose its efficacy after the
second census; I think, with respect to futurity, it makes little or no difference; and as it regards
the present time, 30,000 is the most proper, because it is the number agreed upon in the original
constitution, and what is required by several states.

THEODORE SEDGWICK [Massachusetts]

Observed, that the amendment proposed by the convention of Massachusetts was carried
there, after a full discussion; since then, the whole of the amendments proposed by the conven-
tion had been recommended by the legislature of that state, to the attention of their delegates in
congress. From these two circumstances he was led to believe, that his, and his colleagues’
constituents, were generally in favor of the amendment as stated in the report.

He did not expect any advantage would arise from enlargeing the number of representatives
beyond a certain point; but he thought 175 rather too few.

ELBRIDGE GERRY [Massachusetts]

My colleague (mr. Ames) has said that we experience no inconvenience for want of either
general or local knowledge. Sir, I may dispute the fact from the difficulties we encountered in
carrying through the collection bill, and on some other occasions, where we seemed much at a
loss to know what were the dispositions of our constituents. But admitting this to be the fact; is
information the only principle upon which we are to stand? Will that gentleman pretend to say
we have as much security in a few representatives as in many? Certainly he will not. Not that I
would insist upon a burthensome representation, but upon an adequate one. He supposes the
expences of the government will be encreased in a very great proportion; but if he calculates
with accuracy he will find the difference of the pay of the additional members not to exceed a
fourth: The civil list was stated to cost 300,000 dollars, but the house of representatives does not
cost more than a ninth of that sum; consequently the additional members, at the ratio of 4 for
3, could not amount to more than a thirtieth part, which would fall far short of what he seemed
to apprehend. Is this such an object as to induce the people to risk every security which they
ought to have in a more numerous representation?

One observation which I understood fell from him, was, that multiplying the number of
representatives, diminished the dignity and importance of the individuals who compose the
house. Now [ wish to know whether he means that we should establish our own importance at
the risk of the liberties of America, if so, it has been of little avail that we successfully opposed
the lordly importance of a British parliament. We shall now, I presume, be advised to keep the
representation where it is, in order to secure our dignity; but I hope it will be ineffectual, and
that gentlemen will be inclined to give up some part of their consequence to secure the rights
of their constituents.
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My honorable colleague has said that large bodies are subject to fermentations; true, sir, but
so are small ones also, when they are composed of aspiring and ambitious individuals. Large
bodies in this country are likely to be composed in a great measure of gentlemen who represent
the landed interest of the country; these are generally more temperate in debate than others,
consequently, by encreasing the representation we shall have less of this fermentation than on
the present establishment. As to the other objections, they are not of sufficient weight to induce
the house to refuse adopting an amendment recommended by so large a body of our constituents.

SAMUEL LiVERMORE [New Hampshire]

Was against the alteration, because he was certain his constituents were opposed to it: He
never heard a single person but supposed that one member was little enough to represent the
interest of 30,000 inhabitants; many had thought the proportion ought to be 1 for 20 or 25,000.
It would be useless to propose amendments which there was no probability of getting ratified;
and he feared this would be the fate of the one under consideration, if the honorable gentleman’s
alteration took place.

F1sHER AMES [Massachusetts]

Begged to know the reasons upon which amendments were founded: He hoped it was not
purely to gratify an indigested opinion; but in every part where they retouched the edifice, it was
with an intention of improving the structure; they certainly could not think of making alterations
for the worse. Now, that his motion would be an improvement, was clearly demonstrable from
the advantage in favor of deliberating by a less numerous body, and various other reasons already
mentioned; but to those, the honorable gentleman from Virginia, (mr. Madison) replied, by
saying we ought to pay attention to the amendments recommended by the states; if this position
is true, we have nothing more to do than read over their amendments, and propose them without
exercising our judgment upon them. But he would undertake to say that the object of the people
was rather to procure certainty, than encrease; if so, it was the duty of congress rather to carry
the spirit of the amendment into operation than the letter of it.

The house of representatives will furnish a better check upon the senate, if filled with men
of independent principles, integrity, and eminent abilities, than if consisting of a numerous body
of inferior characters; in this opinion, said he, my colleague cannot but agree with me: Now if
you diminish the consequence of the whole, you diminish the consequence of each individual,
it was in this view that I contended for the importance of the members.

He said it could not be the wish of Massachusetts to have the representation numerous,
because they were convinced of its impropriety in their own legislature, which might justly be
supposed to require a greater number, as the objects of their deliberation extended to minute
and local regulations. But that kind of information was not so much required in congress, whose
power embraced national objects alone. He contended that all the local information necessary
in this house, was to be found as fully among the ten members from Massachusetts,' as if there
had been one from every town in the state.

[t is not necessary to encrease the representation, in order to guard against corruption, because
no one will presume to think that a body composed like this, and encreased in a ratio of 4 to 3,
will be much less exposed to sale than we are. Nor is a greater number necessary to secure the
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rights and liberties of the people, for the representative of a great body of people, is likely to be
more watchful of its interests than the representative of a lesser body.

JAMES JACKSON [Georgial

[ have always been afraid of letting this subject come before the house, for I was apprehensive
that something would be offered striking at the very foundation of the constitution, by lessening
it in the good opinion of the people. I conceive that the proposition for encreasing the ratio of
representation will have this tendency; but I am not opposed to the motion only on the principle
of expediency, but because I think it grounded on wrong principles. The honorable gentleman’s
arguments were as much in favor of entrusting the business of legislation to one, two, or three
men as to a body of sixty or a hundred, they would dispatch business with greater facility and be
an immense saving to the public; but will the people of America be gratified with giving the
power of managing their concerns into the hands of one man? Can this take place upon the
democratic principle of the constitution, I mean the doctrine of representation? Can one man,
however consummate his abilities, however unimpeachable his integrity, and however superior
his wisdom, be supposed capable of understanding, combining and managing interests so diver-
sified as those of the people of America. It has been complained of that the representation is too
small at one for 30,000, we ought not therefore attempt to reduce it.

In a republic, the laws should be founded upon the sense of the community; if every man’s
opinion could be obtained it would be the better; it is only in aristocracies, where the few are
supposed to understand the general interests of the community more than the many: I hope |
shall never live to see that doctrine established in this country.

MICHAEL JENIFER STONE [Maryland]|
Supposed the United States to contain 3,000,000 of people; these, at one representative for
every 30,000 would give a hundred members, of which hfty-one were a quorum to do business;
twenty-six men would be the majority, and give law to the United States, together with seven in
the senate: If this was not a number sufficiently small to administer the government, he did not
know what was; he was satisfied that gentlemen, upon mature reflection, would deem it inex-
pedient to reduce that number one-fourth.

Josnua SENEY [Maryland|
Said it had been observed by the gentleman from Massachusetts, that it would tend to di-
minish the expence, but he considered this object as very inconsiderable when compared with
that of having a fair and full representation of the people of the United States.

Mr. AMES’s motion was now put, and lost by a large majority.

THEODORE SEDGWICK [Massachusetts]

When he reflected on the country, and the increase of population which was likely to take
place, he was led to believe that one hundred and seventy-five members would be a body rather
too small to represent such extensive concerns—for this reason he would move to strike out a
hundred and seventy-five and insert two hundred.

ROGER SHERMAN [Connecticut]
Said if they were now forming a constitution, he should be in favor of one representative for
40,000 rather than 30,000; the proportion by which the several states are now represented in this
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house, was founded on the former calculation; in the convention that framed the constitution,
there was a majority in favor of 40,000, and though there were some in favour of 30,000 yet that
proposition did not obtain until after the constitution was agreed to, when the president had
expressed a wish that 30,000 should be inserted, as more favorable to the public interest;> during
the contest between 30 and 40,000, he believed there were not more than nine states who voted
in favour of the former.

The objects of the federal government were fewer than those of the state governments; they
did not require an equal degree of local knowledge; the only case, perhaps, where local knowl-
edge would be advantageous, was in laying direct taxes; but here they were freed from an em-
barrassment, because the arrangements of the several states might serve as a pretty good rule on
which to found their measures.

So far was he from thinking a hundred and seventy-five insufficient, that he was about to
move for a reduction, because he always considered that a small body deliberated to better
purpose than a greater one.

JamEs MapisoN [Virginial
Hoped gentlemen would not be influenced by what had been related to have passed in the
convention; he expected the committee would determine upon their own sense of propriety;
though as several states had proposed the number of two hundred, he thought some substantial
reason should be offered to induce the house to reject it.

SAMUEL LivERMORE [New Hampshire|
Said that he did not like the amendment as it was reported; he approved of the ratio being
one for 30,000, but he wished the number of representatives might be increased in proportion
as the population of the country increased, until the number of representatives amounted to two

hundred.

Traomas Tupor TuckeRr [South Carolina]

Said the honorable gentleman who spoke last had anticipated what he was going to remark.
It appeared to him that the committee had looked but a very little way forward when they agreed
to fix the representation at one hundred members, on a ratio of one to every 30,000 upon the
first enumeration; he apprehended the United States would be found to comprehend near
3,000,000 of people, consequently they would give a hundred members, now, by the amendment,
it will lay in the power of congress to prevent any addition to that number; if it should be a
prevalent opinion among the members of this house that a small body was better calculated to
perform the public business than a larger one, they will never suffer their members to increase
to a hundred and seventy-five, the number to which the amendment extended.

ELBRIDGE GERRY [Massachusetts]
Expressed himself in favour of extending the number to two hundred, and wished that the
amendment might be so modified as to insure an increase in proportion to the increase of
population.

RoGER SHERMAN [Connecticut]
Was against any increase; he thought that if a future house should be convinced of the
impropriety of increasing this number to above one hundred, they ought to have it at their
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discretion to prevent it, and if that was likely to be the case, it was an argument why the present
house should not decide. He did not consider that all that had been said with respect to the
advantages of a large representation was founded upon experience; it had been intimated that a
large body was more incorruptible than a smaller one; this doctrine was not authenticated by
any proof, he could invalidate it by an example notorious to every gentleman in this house; he
alluded to the British house of commons, which altho” it consisted of upwards of 500 members,
the minister always contrived to procure votes enough to answer his purpose.

Joun LAURANCE [New York]

Said that it was a matter of opinion upon which gentlemen held different sentiments whether
a greater or less number than a certain point, was best for a deliberative body; but he apprehended
that whatever number was now fixed, would be continued by a future congress, if it was left to
their discretion; he formed this opinion from the influence of the senate, in which the small
states were represented in an equal proportion with the larger ones: He supposed that the senators
from New-Hampshire, Rhode-Island, Connecticut, Jersey, and Delaware would ever oppose an
augmentation of the number of representatives; because their influence in the house would be
proportionably abated. —These states were incapable of extending their population beyond a
certain point, inasmuch as they were confined with respect to territory; if therefore they could
never have more than one representative, they would hardly consent to double that of others, by
which their own importance would be diminished. If such a measure was carried by the large
states through this house, it might be successfully opposed in the senate; he would therefore be
in favor of encreasing the number to 200, and making its increase gradual till it arrived at that

height.

ELBRIDGE GERRY [Massachusetts]

The presumption is, that if provision is not made for the increase of the house of represen-
tatives, by the present congress, the increase never will be made. Gentlemen ought to consider
the difference between the government in its infancy and when well established. The people
suppose their liberties somewhat endangered; they have expressed their wishes to have them
secured, and instructed their representatives to endeavour to obtain for them certain amend-
ments, which they imagine will be adequate to the object they have in view; besides this, there
are two states not in the union, but which we hope to annex to it by the amendments now under
deliberation; these are inducements for us to proceed and adopt this amendment, independent
of the propriety of the amendment itself, and such inducements as no future congress will have,
the principle of self interest and self importance will always operate on them to prevent any
addition to the number of representatives. Cannot gentlemen contemplate a difference in situ-
ation between this and a future congress on other accounts. We have neither money nor force
to administer the constitution, but this will not be the case hereafter. In the progress of this
government its revenues will increase, and an army will be established; a future legislature will
find other means to influence the people than now exists.

This circumstance proves that we ought to leave as little as possible to the discretion of the
future government; but it by no means proves that the present congress ought not to adopt the
amendment moved by my colleague, Mr. Sedgwick.
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FisHER AMES [Massachusetts]

It has been observed that there will be an indisposition in future legislatures to increase the
number of representatives. I am by no means satisfied that this observation is true: I think there
are motives which will influence legislatures of the best kind to increase the number of its
members; there is a constant tendency in a republican government to multiply what it thought
to be the popular branch: If we consider that men are often more attached to their places than
they are to their principles, we shall not be surprised to see men of the most refined judgment
advocating a measure which will increase their chance of continuing in office.

My honorable colleague has intimated that a future legislature will be against extending the
number of this branch, and that if the people are displeased, they will have it in their power, by
force, to compel their acquiescence. I do not see, sir, how the legislature is strengthened by an
increase of an army: | have generally understood that it gave power to the executive arm, but not
to the deliberative head; the example of every nation is against him: Nor can I conceive upon
what foundation he rests his reasoning; If there is a natural inclination in the government to
increase the number of administrators, it will be prudent in us to endeavour to counteract its
baneful influence.

Mr. [Samuel| LivErMORE [New Hampshire| now proposed to strike out the words “one
hundred” and insert “two hundred.”

Mr. [Theodore] SEDGwick [Massachusetts] suspended his motion until this question was
determined, whereupon it was put and lost, there being 22 in favor of, and 27 against it.

Mr. SEDGWICK’s motion was then put and carried in the affirmative.

SAMUEL L1vERMORE [New Hampshire|
Wished to amend the clause of the report in such a manner as to prevent the power of
congress from deciding the rate of increase; he thought the constitution had better fix it, and let
it be gradual until it arrived at 200; after which, if that was the sense of the committee, it might
be stationary, and liable to no other variation but that of being apportioned among the members
of the union.

FisHER AMES [Massachusetts]

Suggested to the consideration of gentlemen, whether it would not be better to arrange the
subject in such a way as to let the representation be proportioned to a ratio of 1 for 30,000 at the
first census, and 1 for 40,000 at the second, so as to prevent a too rapid increase of the number
of members; he did not make a motion of this nature, because he conceived it to be out of order,
after the late decision of the committee, but it might be brought forward in the house, and he
hoped would accommodate both sides.

ELBRIDGE GERRY [Massachusetts]
Wished that the gentleman last up, would pen down the idea he had just thrown out, he
thought it very proper for the consideration of the house.

The question on the second proposition of the report as amended, was now put and carried,

being 27 for, and 22 against it.
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The next proposition in the report was as follows;

Art. I. Sect. 6. Between the words “United States” and “shall in all cases” strike out “they”
and insert “but no law varying the compensation shall take effect, until an election of represen-
tatives shall have intervened. The members.”

THEODORE SEDGWICK [Massachusetts]

Thought much inconvenience, and but very little good would result from this amendment,
it might serve as a tool for designing men, they might reduce the wages very low, much lower
than it was possible for any gentleman to serve without injury to his private affairs, in order to
procure popularity at home, provided a diminution of pay was looked upon as a desirable thing;
it might also be done in order to prevent men of shining and disinterested abilities, but of indigent
circumstances, from rendering their fellow citizens those services they are well able to perform,
and render a seat in this house less eligible than it ought to be.

Joun VINING [Delaware]

Thought every future legislature would feel a degree of gratitude to the preceeding one,
which had performed so disagreeable a task for them. The committee who had made this a part
of their report, had been guided by a single reason, but which appeared to them a sufficient one,
there was, to say the least of it, a disagreeable sensation, occasioned by leaving it in the breast of
any man to set a value upon his own work; it is true it was unavoidable in the present house, but
it might, and ought to be avoided in future; he therefore hoped it would obtain without any
difficulty.

ELBRIDGE GERRY [Massachusetts]
Would be in favor of this clause, if they could find means to secure an adequate represen-
tation, but he apprehended that would be considerably endangered, he should therefore be
against it.

JamESs MaDISON |Virginial
Thought the representation would be as well secured under this clause as it would be if it
was omitted; and as it was desired by a great number of the people of America, he should consent
to it, though he was not convinced it was absolutely necessary.

THEODORE SEDGWICK [Massachusetts|
Remarked once more, that the proposition had two aspects which made it disagreeable to
him, the one was to render a man popular to his constituents, the other to render the place
ineligible to his competitor.
He thought there was very little danger of an abuse of the power of laying their own wages,
gentlemen were generally more inclined to make them moderate than excessive.

The question being put on the proposition, it was carried in the afhrmative, 27 for, and 20
against it.
The committee then rose and reported progress, and the house adjourned.

1. Massachusetts only had eight U.S. Representatives. Perhaps Ames was including the two Massachusetts
senators in his total of ten.
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2. On 17 September 1787, the last day of the Constitutional Convention, after the Constitution had been
engrossed, Nathaniel Gorham of Massachusetts proposed changing the ratio of representation from “no more than
one per 40,000” to “no more than one per 30,000.” Rufus King and Daniel Carroll supported the measure. When
Washington, who was serving as president of the Convention, rose to call for the vote, he too endorsed the alteration,
which was unanimously agreed to and the engrossed Constitution was changed.

House Debates, Saturday, 15 August 1789

The house resolved itself into a committee of the whole, and resumed the consideration of
the report of the committee on the subject of amendments.

Mr. [Elias] BoupIiNoOT in the chair.

The fourth proposition under consideration being as follows:

Article 1. Sect. 9. Between paragraph 2 and 3 insert “no religion shall be established by law,
nor shall the equal rights of conscience be infringed.”

PETER S1LVESTER [New York]
Had some doubts of the propriety of the mode of expression used in this paragraph; he
apprehended that it was liable to a construction different from what had been made by the
committee, he feared it might be thought to have a tendency to abolish religion altogether.

Joun VINING [Delaware]
Suggested the propriety of transposing the two members of the sentence.

ELBRIDGE GERRY [Massachusetts]
Said it would read better if it was, that no religious doctrine shall be established by law.

ROGER SHERMAN [Connecticut]
Thought the amendment altogether unnecessary, inasmuch as congress had no authority
whatever delegated to them by the constitution, to make religious establishments, he would
therefore move to have it struck out.

DaNiEL CARROLL [Maryland]

As the rights of conscience are in their nature of peculiar delicacy, and will little bear the
gentlest touch of the governmental hand; and as many sects have concurred in opinion that they
are not well secured under the present constitution, he said he was much in favor of adopting
the words; he thought it would tend more toward conciliating the minds of the people to the
government than almost any other amendment he had heard proposed. He would not contend
with gentlemen about the phraseology, his object was to secure the substance in such a manner
as to satisty the wishes of the honest part of the community.

JamEs MaDp1soN [Virginial
Said he apprehended the meaning of the words to be, that congress should not establish a
religion, and enforce the legal observation of it by law, nor compel men to worship God in any
manner contrary to their conscience; whether the words were necessary or not he did not mean
to say, but they had been required by some of the state conventions, who seemed to entertain
an opinion that under the clause of the constitution, which gave power to congress to make all
laws necessary and proper to carry into execution the constitution, and the laws made under it,
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enabled them to make laws of such a nature as might infringe the rights of conscience, or establish
a national religion, to prevent these effects he presumed the amendment was intended, and he
thought it as well expressed as the nature of the language would admit.

BenjaMIN HUNTINGTON [Connecticut]

Said that he feared with the gentleman first up on this subject, that the words might be taken
in such a latitude as to be extremely hurtful to the cause of religion: He understood the amend-
ment to mean what had been expressed by the gentleman from Virginia, but others might find
it convenient to put another construction upon it. The ministers of their congregations to the
castward, were maintained by the contributions of those who belonged to their society; the
expence of building meeting-houses was contributed in the same manner, these things were
regulated by bye laws: If an action was brought before a federal court on any of these cases, the
person who had neglected to perform his engagements could not be compelled to do it; for a
support of ministers, or building of places of worship might be construed into a religious
establishment.

By the charter of Rhode-Island, no religion could be established by law, he could give a
history of the effects of such a regulation; indeed the people were now enjoying the blessed fruits
of it: He hoped therefore the amendment would be made in such a way as to secure the rights
of conscience, and a free exercise of the rights of religion, but not to patronize those who professed
no religion at all.

JaMES MADISON [Virginia|
Thought, if the word national was inserted before religion, it would satisty the minds of
honorable gentlemen. He believed that the people feared one sect might obtain a pre-eminence,
or two combine together and establish a religion to which they would compel others to conform;
he thought if the word national was introduced, it would point the amendment directly to the
object it was intended to prevent.

SAMUEL L1vERMORE [New Hampshire]
Was not satishied with that amendment, but he did not wish them to dwell long on the
subject; he thought it would be better if it was altered, and made to read in this manner, that
congress shall make no laws touching religion, or infringing the rights of conscience.

ELBRIDGE GERRY [Massachusetts]

Did not like the term national, proposed by the gentleman from Virginia, and he hoped it
would not be adopted by the house. It brought to his mind some observations that had taken
place in the conventions at the time they were considering the present constitution; it had been
insisted upon by those who were called antifederalists; that this form of government consolidated
the union; the honorable gentleman’s motion shews, that he considers it in the same light; those
who were called antifederalists at that time complained that they had injustice done them by the
title, because they were in favor of a federal government, and the others were in favor of a national
one; the federalists were for ratifying the constitution as it stood, and the others not until amend-
ments were made. Their names then ought not to have been distinguished by federalists and
antifederalists, but rats and antirats.
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JaMES MADISON [Virginia|

Withdrew his motion, but observed that the words “no national religion shall be established
by law,” did not imply that the government was a national one; the question was then taken on
mr. Livermore’s motion, and passed in the affirmative, 31 for, 20 against.

The next clause of the 4th proposition was taken into consideration, and was as follows: “The
freedom of speech and of the press, and the right of the people peaceably to assemble and consult
for their common good, and to apply to the government for redress of grievances shall not be
infringed.”

THEODORE SEDGWICK [Massachusetts]

Submitted to those gentlemen who had contemplated the subject, what effect such an amend-
ment as this would have; he feared it would tend to make them appear trifling in the eyes of
their constituents; what, said he, shall we secure the freedom of speech, and think it necessary
at the same time to allow the right of assembling? If people freely converse together, they must
assemble for that purpose; it is a self-evident unalienable right which the people possess; it is
certainly a thing that never would be called in question; it is derogatory to the dignity of the
house to descend to such minutiee—he therefore moved to strike out “assemble and.”

EGBERT BENSON [New York]
The committee who framed this report, proceeded on the principle that these rights belonged
to the people; they conceived them to be inherent, and all that they meant to provide against,
was their being infringed by the government.

THEODORE SEDGWICK [Massachusetts|
Replied, that if the committee were governed by that general principle, they might have gone
into a very lengthy enumeration of rights; they might have declared that a man should have a
right to wear his hat if he pleased, that he might get up when he pleased, and go to bed when
he thought proper; but he would ask the gentleman whether he thought it necessary to enter
these trifles in a declaration of rights, under a government where none of them were intended
to be infringed.

Tromas Tupor TuckeRr [South Carolina]

Hoped the words would not be struck out, for he considered them of importance; beside,
they were recommended by the states of Virginia and North-Carolina, though he noticed that
the most material part proposed by those states was omitted, which was, a declaration that the
people should have a right to instruct their representatives; he would move to have those words
inserted as soon as the motion for striking out was decided.

ELBRIDGE GERRY [Massachusetts]

Was also against the words being struck out, because he conceived it to be an essential right;
it was inserted in the constitutions of several states, and though it had been abused in the year
1786 in Massachusetts [Shays’s Rebellion], yet that abuse ought not to operate as an argument
against the use of it; the people ought to be secure in the peaceable enjoyment of this privilege,
and that can only be done by making a declaration to that effect in the constitution.
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JoHN PAGE [Virginia]

The gentleman from Massachusetts, (mr. Sedgwick) who has made this motion, objects to
the clause; because the right is of so trivial a nature; he supposes it no more essential than whether
a man has a right to wear his hat or not, but let me observe to him that such rights have been
opposed, and a man has been obliged to pull off his hat when he appeared before the face of
authority; people have also been prevented from assembling together on their lawful occasions,
therefore it is well to guard against such stretches of authority, by inserting the privilege in the
declaration of rights; if the people could be deprived of the power of assembling under any
pretext whatsoever, they might be deprived of every other privilege contained in the clause.

Joun VINING [Delaware]
Said if the thing was harmless, and it would tend to gratify the states that had proposed
amendments, he should agree to it.

Traomas HARTLEY [Pennsylvania]

Observed that it had been asserted in the convention of Pennsylvania, by the friends of the
constitution, that all the rights and powers that were not given to the government, were retained
by the states and the people thereof; this was also his own opinion, but as four or five states had
required to be secured in those rights by an express declaration in the constitution, he was
disposed to gratify them; he thought every thing that was not incompatible with the general good
ought to be granted, if it would tend to obtain the confidence of the people in the government,
and upon the whole, he thought these words were as necessary to be inserted in the declaration
of rights as most in the clause.

ELBRIDGE GERRY [Massachusetts]
Said that his colleague contended for nothing, if he supposed that the people had a right to
consult for the common good, because they could not consult unless they met for the purpose.

THEODORE SEDGWICK [Massachusetts]
Replied that if they were understood or implied in the word consult, they were utterly un-
necessary, and upon that ground he moved to have them struck out.
The question was now put upon mr. Sedgwick’s motion, and lost by a considerable majority.

Mr. [Thomas Tudor] Tuckir [South Carolina] then moved to insert these words, “to instruct
their representatives.”

THOMAS HARTLEY [Pennsylvanial

Wished the motion had not been made, for gentlemen acquainted with the circumstances
of this country, and the history of the country from which we separated, differed exceedingly on
this point; the members of the house of representatives, said he, are chosen for two years, the
members of the senate for six.

According to the principles laid down in the constitution, it is presumable that the persons
elected know the interests and the circumstances of their constituents, and being checked in
their determinations by a division of the legislative power into two branches, there is little danger
of error, at least it ought to be supposed that they have the confidence of the people during the
period for which they are elected; and if, by misconduct, they forfeit it, their constituents have
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the power of leaving them out at the expiration of that time; thus they are answerable for the
part they have taken in measures that may be contrary to the general wish.

Representation is the principle of our government; the people ought to have confidence in
the honor and integrity of those they send forward to transact their business; their right to instruct
them is a problematical subject. We have seen it attended with bad consequences, both in
England and America. When the passions of the people were excited, instructions have been
resorted to and obtained, to answer party purposes; and although the public opinion is generally
respectable, yet at such moments it has been known to be often wrong; and happy is that gov-
ernment composed of men of firmness and wisdom to discover and resist the popular error.

If, in a small community, where the interests, habits, and manners are neither so numerous
or deversified, instructions bind not: —What shall we say of instructions to this body; can it be
supposed that the inhabitants of a single district in a state, are better informed with respect to
the general interests of the union than a select body assembled from every part? Can it be
supposed that a part will be more desirous of promoting the good of the whole than the whole
will of the part? I apprehend, sir, that congress will be judges of proper measures, and that
instructions will never be resorted to but for party purposes, when they will generally contain the
prejudices and acrimony of the party rather than the dictates of honest reason and sound policy.

In England this question has been considerably agitated, the representatives of some towns
in parliament, have acknowledged, and submitted to the binding force of instructions, while the
majority have thrown off the shackles with disdain. I would not have this precedent influence
our decision; but let the doctrine be tried upon its own merits, and stand or fall as it shall be
found to deserve.

It appears to my mind, that the principle of representation is distinct from an agency, which
may require written instructions. The great end of meeting is to consult for the common good;
but can the common good be discerned without the object is reflected and shewn in every light.
A local or partial view does not necessarily enable any man to comprehend it clearly; this can
only result from an inspection into the aggregate. Instructions viewed in this light, will be found
to embarrass the best and wisest men. And were all the members to take their seats in order to
obey instructions, and those instructions were as various as it is probable they would be, what
possibility would there exist of so accommodating each to the other, as to produce any act
whatever? Perhaps a majority of the whole might not be instructed to agree to any one point;
and is it thus the people of the United States propose to form a more perfect union, provide for
the common defence, and promote the general welfare?

Sir, I have known within my own time so many inconveniencies and real evils arise from
adopting the popular opinions on the moment, that although I respect them as much as any
man, | hope this government will particularly guard against them, at least that they will not bind
themselves by a constitutional act, and by oath to submit to their influence, if they do, the great
object which this government has been established to attain, will inevitably elude our grasp on
the uncertain and veering winds of popular commotion.

JonN PAGE [Virginia]
The gentleman from Pennsylvania tells you, that in England this principle is doubted; how
far this is consonant with the nature of the government I will not pretend to say, but I am not
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astonished to find that the administrators of a monarchical government are unassailable by the
weak voice of the people, but under a democracy whose great end is, to form a code of laws
congenial with the public sentiment, the popular opinion ought to be collected and attended to.
Our present object is, I presume, to secure to our constituents and to posterity these inestimable
rights. Our government is derived from the people, of consequence the people have a right to
consult for the common good; but to what end will this be done, if they have not the power of
instructing their representatives? Instruction and representation in a republic, appear to me to
be inseparably connected; but was I the subject of a monarch, I should doubt whether the public
good did not depend more upon the prince’s will than the will of the people. I should dread a
popular assembly consulting for the public good, because under its influence, commotions and
tumults might arise that would shake the foundation of the monarch’s throne, and make the
empire tremble in expectation. The people of England have submitted the crown to the Hanover
family, and have rejected the Stuarts, if instructions upon such a revolution were considered as
binding, it is difficult to know what would have been the effects, it might be well therefore to
have the doctrine exploded from that kingdom; but it will not be advanced as a substantial reason
in favor of our treading in the same steps.

The honorable gentleman has said, that when once the people have chosen a representative,
they must rely on his integrity and judgment during the period for which he is elected. I think,
sir, that to doubt the authority of the people to instruct their representatives, will give them just
cause to be alarmed for their fate: I look upon it as a dangerous doctrine, subversive of the great
end for which the United States have confederated. Every friend of mankind, every well-wisher
of his country will be desirous of obtaining the sense of the people on every occasion of mag-
nitude; but how can this be so well expressed as in instructions to their representatives; I hope,
therefore, that gentlemen will not oppose the insertion of it in this part of the report.

GEORGE CLYMER [Pennsylvania|

[ hope the amendment will not be adopted, but if our constituents chuse to instruct us, that
they may be left at liberty to do so; do gentlemen foresee the extent of these words? If they have
a constitutional right to instruct us, it infers that we are bound by those instructions, and as we
ought not to decide constitutional questions by implication, I presume we shall be called upon
to go further, and expressly declare the members of the legislature bound by the instruction of
their constituents; this is a most dangerous principle, utterly destructive of all ideas of an inde-
pendent and deliberative body, which are essential requisites in the legislatures of free govern-
ments, they prevent men of abilities and experience from rendering those services to the com-
munity that are in their power, destroying the object contemplated by establishing an efficient
general government, and rendering congress a mere passive machine.

RoGER SHERMAN [Connecticut]

It appears to me, that the words are calculated to mislead the people by conveying an idea,
that they have a right to control the debates of the legislature; this cannot be admitted to be just,
because it would destroy the object of their meeting. I think, when the people have chosen a
representative, it is his duty to meet others from the different parts of the union, and consult,
and agree with them to such acts as are for the general benefit of the whole community; if they
were to be guided by instructions, there would be no use in deliberation, all that a man would
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have to do, would be to produce his instructions and lay them on the table, and let them speak
for him, from hence I think it may be fairly inferred, that the right of the people to consult for
the common good can go no further than to petition the legislature or apply for a redress of
grievances. It is the duty of a good representative to enquire what measures are most likely to
promote the general welfare, and after he has discovered them to give them his support; should
his instructions therefore coincide with his ideas on any measure, they would be unnecessary; if
they were contrary to the conviction of his own mind, he must be bound by every principle of
justice to disregard them.

JaMES JacksON [Georgial

Was in favor of the right of the people, to assemble and consult for the common good, it had
been used in this country as one of the best checks on the British legislature in their unjustifiable
attempts to tax the colonies without their consent. America had no representatives in the British
parliament, therefore they could instruct none, yet they exercised the power of consultation to a
good effect. He begged gentlemen to consider the dangerous tendency of establishing such a
doctrine, it would necessarily drive the house into a number of factions, there might be different
instructions from every state, and the representation from each state would be a faction to support
its own measures.

If we establish this as a right, we shall be bound by those instructions; now, I am willing to
leave both the people and the representatives to their own discretion on this subject, let the
people consult and give their opinion, let the representative judge of it, and if it is just, let him
govern himself by it as a good member ought to do, but if it is otherwise, let him have it in his
power to reject their advice.

What may be the consequence of binding a man to vote in all cases according to the will of
others? He is to decide upon a constitutional point, and on this question his conscience is bound
by the obligation of a solemn oath; you now involve him in a serious dilemma, if he votes
according to his conscience, he decides against his instructions, but in deciding against his
instructions he commits a breach of the constitution, by infringing the prerogative of the people
secured to them by this declaration. In short, it will give rise to such a variety of absurdities and
inconsistencies as no prudent legislature would wish to involve themselves in.

ELBRIDGE GERRY [Massachusetts]

By the checks provided in the constitution, we have good grounds to believe that the very
framers of it conceived that the government would be liable to mal-administration, and I presume
that the gentlemen of this house do not mean to arrogate to themselves more perfection than
human nature has as yet been found to be capable of; if they do not, they will admit an additional
check against abuses which this, like every other government, is subject to. Instructions from the
people will furnish this in a considerable degree.

It has been said that the amendment proposed by the honorable gentleman from South-
Carolina, (mr. Tucker) determines this point, “that the people can bind their representatives to
follow their instructions;” I do not conceive that this necessarily follows: I think the representative,
notwithstanding the insertion of these words, would be at liberty to act as he pleased; if he
declined to pursue such measures as he was directed to attain, the people would have a right to
refuse him their suffrages at a future election.
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Now, though I do not believe the amendment would bind the representatives to obey the
instructions, yet I think the people have a right both to instruct and bind them. Do gentlemen
conceive that on any occasion instructions would be so general as to proceed from all our
constituents? If they do it is the sovereign will, for gentlemen will not contend that the sovereign
will, presides in the legislature; the friends and patrons of this constitution have always declared
that the sovereignty resides in the people, and that they do not part with it on any occasion; to
say the sovereignty vests in the people, and that they have not a right to instruct and control their
representatives, is absurd to the last degree; they must either give up their principle, or grant that
the people have a right to exercise their sovereignty to control the whole government, as well as
this branch of it; but the amendment does not carry the principle to such an extent, it only
declares the right of the people to send instructions; the representative will, if he thinks proper,
communicate his instructions to the house, but how far they shall operate on his conduct, he
will judge for himself.

The honorable gentleman from Georgia (mr. Jackson) supposes that instructions will tend to
generate factions in this house, but he did not see how it could have that effect, any more than
the freedom of debate had. If the representative entertains the same opinion with his constituents,
he will decide with them in favor of the measure; if other gentlemen, who are not instructed on
the point, are convinced by argument that the measure is proper, they will also vote with them,
consequently the influence of debate and of instruction is the same.

The gentleman says further, that the people have the right of instructing their representatives;
if so, why not declare it? Does he mean that it shall lay dormant and never be exercised? If so,
it will be a right of no utility. But much good may result from a declaration in the constitution
that they possess this privilege; the people will be encouraged to come forward with their instruc-
tions, which will form a fund of useful information for the legislature; we cannot, I apprehend,
be too well informed of the true state, condition, and sentiment of our constituents, and perhaps
this is the best mode in our power of obtaining information. I hope we shall never shut our ears
against that information which is to be derived from the petitions and instructions of our con-
stituents. I hope we shall never presume to think that all the wisdom of this country is concentred
within the walls of this house. Men, unambitious of distinctions from their fellow citizens, remain
within their own domestic walk, unheard of and unseen, possessing all the advantages resulting
from a watchful observance of public men and public measures, whose voice, if we would
descend to listen to it, would give us knowledge superior to what could be acquired amidst the
cares and bustles of a public life; let us then adopt the amendment, and encourage the dissident
to enrich our stock of knowledge with the treasure of their remarks and observations.

JamESs MaDISON [Virginial

[ think the committee acted prudently in omitting to insert these words in the report they
have brought forward; if unfortunately the attempt of proposing amendments should prove abor-
tive, it will not arise from the want of a disposition in the friends of the constitution to do what
is right with respect to securing the rights and privileges of the people of America; but from the
difficulties arising from discussing and proposing abstract propositions, of which the judgment
may not be convinced. I venture to say that if we confine ourselves to an enumeration of simple
acknowledged principles, the ratification will meet with but little difficulty. Amendments of a
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doubtful nature will have a tendency to prejudice the whole system; the proposition now sug-
gested, partakes highly of this nature; it is doubted by many gentlemen here; it has been objected
to in intelligent publications throughout the union; it is doubted by many members of the state
legislatures: In one sense this declaration is true, in many others it is certainly not true; in the
sense in which it is true, we have asserted the right sufficiently in what we have done; if we mean
nothing more than this, that the people have a right to express and communicate their sentiments
and wishes, we have provided for it already. The right of freedom of speech is secured; the liberty
of the press is expressly declared to be beyond the reach of this government; the people may
therefore publicly address their representatives; may privately advise them, or declare their
sentiments by petition to the whole body; in all these ways they may communicate their will.
If gentlemen mean to go further, and to say that the people have a right to instruct their
representatives in such a sense as that the delegates were obliged to conform to those instruc-
tions, the declaration is not true. Suppose they instruct a representative by his vote to violate
the constitution, is he at liberty to obey such instructions? Suppose he is instructed to patronize
certain measures, and from circumstances known to him, but not to his constituents, he is
convinced that they will endanger the public good, is he obliged to sacrifice his own judgment
to them? Is he absolutely bound to perform what he is instructed to do? Suppose he refuses,
will his vote be the less valid, or the community be disengaged from that obedience which is
due from the laws of the union? If his vote must inevitably have the same effect, what sort of
a right is this in the constitution to instruct a representative who has a right to disregard the
order, if he pleases? In this sense the right does not exist, in the other sense it does exist, and
is provided largely for.

The honorable gentleman from Massachusetts, asks if the sovereignty is not with the people
at large; does he infer that the people can, in detached bodies, contravene an act established by
the whole people? My idea of the sovereignty of the people is, that the people can change the
constitution if they please, but while the constitution exists, they must conform themselves to its
dictates: But I do not believe that the inhabitants of any district can speak the voice of the people,
so far from it, their ideas may contradict the sense of the whole people; hence the consequence
that instructions are binding on the representative is of a doubtful, if not of a dangerous nature.
I do not conceive, therefore, that it is necessary to agree to the proposition now made; so far as
any real good is to arise from it, so far that real good is provided for; so far as it is of a doubtful
nature, so far it obliges us to run the risk of losing the whole system.

Wirriam LouGgHTON SMITH [South Carolina]

[ am opposed to this motion, because I conceive it will operate as a partial inconvenience to
the more distant states; if every member is to be bound by instructions how to vote, what are
gentlemen from the extremities of the continent to do?

Members from the neighbouring states can obtain their instructions earlier than those from
the southern ones, and I presume that particular instructions will be necessary for particular
measures, of consequence we vote perhaps against instructions on their way to us, or we must
decline voting at all; but what is the necessity of having a numerous representation; one member
from a state can receive the instructions, and by his vote answer all the purposes of many, provided
his vote is allowed to count for the proportion the state ought to send; in this way the business
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might be done at a less expence than having one or two hundred members in the house, which
had been strongly contended for yesterday.

MICHAEL JENIFER STONE [Maryland|

[ think the clause would change the government entirely, instead of being a government
founded upon representation, it would be a democracy of singular properties.

[ differ from the gentleman from Virginia (mr. Madison) if he thinks this clause would not
bind the representative; in my opinion it would bind him effectually, and I venture to assert,
without diffidence, that any law passed by the legislature, would be of no force, if a majority of
the members of this house were instructed to the contrary, provided the amendment becomes]
part of the constitution. What would follow from this? Instead of looking in the code of laws
passed by congress, your judiciary would have to collect and examine the instructions from the
various parts of the union. It follows very clearly from hence, that the government would be
altered from a representative one to a democracy, wherein all laws are made immediately by the
voice of the people.

This is a power not to be found in any part of the earth except among the Swiss Cantons;
there the body of the people vote upon the laws, and give instructions to their delegates. But
here we have a different form of government, the people at large are not authorised under it to
vote upon the law, nor did I ever hear that any man required it. Why then are we called upon
to propose amendments subversive of the principles of the constitution which were never desired.

Several members now called for the question, and the chairman being about to put the same.

ELBRIDGE GERRY [Massachusetts]

Gentlemen seem in a great hurry to get this business through, I think, mr. chairman, it
requires a further discussion; for my part I had rather do less business and do it well, than
precipitate measures before they are fully understood.

The honorable gentleman from Virginia (mr. Madison) stated, that if the proposed amend-
ments are defeated, it will be by the delay attending the discussion of doubtful propositions; and
he declares this to partake of that quality. It is natural, sir, for us to be fond of our own work, we
do not like to see it disfigured by other hands. That honorable gentleman brought forward a
string of propositions; among them was the clause now proposed to be amended, he is no doubt
ready for the question and determined not to admit what we think an improvement. The gen-
tlemen who were on the committee, and brought in the report, have considered the subject, and
are also ripe for a decision. But other gentlemen may crave a like indulgence, is not the report
before us for deliberation and discussion and to obtain the sense of the house upon it, and will
not gentlemen allow us a day or two for these purposes, after they have forced us to proceed
upon them at this time? I appeal to their candor and good sense on the occasion, and am sure
not to be refused; and I must inform them now, that they may not be surprized hereafter, that I
wish all the amendments, proposed by the respective states to be considered. Gentlemen say it
is necessary to finish the subject, in order to reconcile a number of our fellow citizens to the
government. If this is their principle, they ought to consider the wishes and intentions which the
conventions have expressed for them; if they do this, they will find that they expect and wish for
the declaration proposed by the honorable gentleman over the way (mr. Tucker) and of conse-
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quence they ought to agree to it, and why it, with others recommended in the same way, were
not reported, I cannot pretend to say; the committee know this best themselves.

The honorable gentleman near me (mr. Stone) says, that the laws passed contrary to instruc-
tion will be nugatory. And other gentlemen ask, if their constituents instruct them to violate the
constitution, whether they must do it? Sir, does not the constitution declare that all laws passed
by congress are paramount to the laws and constitutions of the several states; if our decrees are
of such force as to set aside the state laws and constitutions, certainly they may be repugnant to
any instructions whatever without being injured thereby. But can we conceive that our constit-
uents would be so absurd as to instruct us to violate our oath, and act directly contrary to the
principles of a government ordained by themselves. We must look upon them to be absolutely
abandoned and false to their own interests to suppose them capable of giving such instructions.

If this amendment is introduced into the constitution, I do not think we shall be much
troubled with instructions; a knowledge of the right will operate to check a spirit that would
render instruction necessary.

The honorable gentleman from Virginia asked, will not the athrmative of a member who
votes repugnant to his instructions, bind the community as much as the votes of those who
conform? There is no doubt, sir, but it will; but does this tend to shew that the constituent has
no right to instruct? Surely not. I admit, sir, that instructions contrary to the constitution, ought
not to bind, though the sovereignty resides in the people. The honorable gentleman acknowl-
edges that the sovereignty vests there, if so, it may exercise its will in any case not inconsistent
with a previous contract. The same honorable gentleman asks if we are to give the power to the
people in detached bodies to contravene the government while it exists? Certainly not, nor does
the proposed proposition extend to that point, it is only intended to open for them a convenient
mode in which they may convey their sense to their agents. The gentleman therefore takes for
granted what is inadmissable, that congress will always be doing illegal things, and make it
necessary for the sovereign to declare its pleasure.

He says the people have a right to alter the constitution, but they have no right to oppose the
government. If, while the government exists, they have no right to control it, it appears they have
divested themselves of the sovereignty over the constitution. Therefore, our language, with our
principles, must change, and we ought to say that the sovereignty existed in the people previous
to the establishment of this government. This will be ground for alarm indeed if it is true, but I
trust, sir, too much to the good sense of my fellow citizens ever to believe, that the doctrine will
generally obtain in this country of freedom.

JouN VINING [Delaware]

If, mr. chairman, there appears on one side too great an urgency to dispatch this business,
there appears on the other an unnecessary delay and procrastination equally improper and un-
pardonable. I think this business has been already well considered by the house, and every
gentleman in it; however, I am not for an unseemly expedition.

The gentleman last up, has insinuated a reflection upon the committee for not reporting all
the amendments proposed by some of the state conventions. I can assign him a reason for this,
the committee conceived some of them superfluous or dangerous, and found many of them so
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contradictory that it was impossible to make any thing of them, and this is a circumstance the
gentleman cannot pretend ignorance of.

[s it not inconsistent in that honorable member to complain of hurry, when he comes day
after day reiterating the same train of arguments, and demanding the attention of this body by
rising six or seven times on a question. [ wish, sir, this subject discussed coolly and dispassionately,
but I hope we shall have no more reiterations or tedious discussions; let gentlemen try to expedite
public business, and their arguments will be conducted in a laconic and consistent manner. As
to the business of instruction, I look upon it inconsistent with the general good. Suppose our
constituents were to instruct us to make paper money, no gentleman pretends to say it would be
unconstitutional, yet every honest mind must shudder at the thought. How can we then assert
that instructions ought to bind us in all cases not contrary to the constitution?

SAMUEL LiVERMORE [New Hampshire]

Was not very anxious whether the words were inserted or not, but he had a great deal of
doubt about the meaning of this whole amendment, it provides that the people may meet and
consult for the common good; does this mean a part of the people in a township or district, or
does it mean the representatives in the state legislatures? If it means the latter, there is no occasion
for a provision that the legislature may instruct the members of this body.

In some states the representatives were chosen by districts, in this case, perhaps, the instruc-
tions may be considered as coming from the districts, but in other states, each representative was
chosen by the whole people; in New-Hampshire it was the case there, the instructions of any
particular place would have but little weight, but a legislative instruction would have considerable
influence upon each representative. If, therefore, the words mean that the legislature may in-
struct, he presumed it would have considerable effect, though he did not believe it binding.
Indeed he was inclined to pay a deference to any information, he might receive from any number
of gentlemen, even by a private letter, but as for full binding force, no instructions contained
that quality. They could not, nor ought not to have it, because different parties pursue different
measures, and it might be expedient, nay absolutely necessary, to sacrifice them in mutual
concessions.

The doctrine of instructions would hold better in England than here, because the boroughs
and corporations might have an interest to pursue, totally immaterial to the rest of the kingdom,
in this case it would be prudent to instruct their members in parliament.

ELBRIDGE GERRY [Massachusetts]

Wished the constitution amended without his having any hand in it, but if he must interfere
he would do his duty. The honorable gentleman from Delaware, had given him an example of
moderation and laconic and consistent debate that he meant to follow, and would just observe
to the worthy gentleman last up, that several states had proposed the amendment, and among
the rest New-Hampshire.

There was one remark which escaped him, when he was up before, the gentleman from
Maryland (mr. Stone) had said that the amendment would change the nature of the government
and make it a democracy; now he had always heard that it was a democracy, but perhaps he was
misled, and the honorable gentleman was right in distinguishing it by some other appellation,
perhaps an aristocracy was a term better adapted to it.
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THEODORE SEDGWICK [Massachusetts]

Opposed the idea of the gentleman from New-Hampshire, that the state legislatures had the
power of instructing the members of this house; he looked upon it as a subornation of the rights
of the people to admit such an authority. We stand not here, said he, the representatives of the
state legislatures as under the former congress, but as the representatives of the great body of the
people.! The sovereignty, the independence, and the rights of the states, are intended to be
guarded by the senate; if we are to be viewed in any other light, the greatest security the people
have for their rights and privileges is destroyed.

But with respect to instructions, it is well worthy of consideration how they are to be procured,
it is not the opinion of an individual that is to control my conduct; I consider myself a represen-
tative of the whole union. An individual may give me information, but his sentiments may be in
opposition to the sense of the majority of the people: If instructions are to be of any efficacy, they
must speak the sense of the majority of the people, at least of a state. In a state so large as
Massachusetts it will behoove gentlemen to consider how the sense of the majority of the freemen
is to be obtained and communicated. Let us take care to avoid the insertion of crude and indi-
gested propositions, more likely to produce acrimony, than that spirit of harmony which we ought
to cultivate.

SAMUEL LiVERMORE [New Hampshire]

Said that he did not understand the honorable gentleman, or was not understood by him; he
did not presume peremptorily to say what degree of influence the legislative instructions would
have on a representative, he knew it was not the thing in contemplation here, and what he had
said respected only the influence it would have on his private judgments.

FisHER AMES [Massachusetts]

Said there would be a very great inconvenience attending the establishment of the doctrine
contended for by his colleague, those states who had selected their members by districts would
have no right to give them instructions, consequently the members ought to withdraw, in which
case the house might be reduced below a majority, and not be able, according to the constitution,
to do any business at all.

According to the doctrine of the gentleman from New-Hampshire, one part of the government
would be annihilated, for of what avail is it that the people have the appointment of a represen-
tative, if he is to pay obedience to the dictates of another body.

Several members now rose and called for the question.

JoHN PAGE [Virginia]

Was sorry to see gentlemen so impatient, the more so as he saw there was very little attention
paid to any thing that was said, but he would express his sentiments if he was only heard by the
chair;—he discovered clearly, notwithstanding what had been observed by the most ingenious
supporters of the opposition, that there was an absolute necessity for adopting the amendment,
it was strictly compatible with the spirit and the nature of the government, all power vests in the
people of the United States, it is therefore a government of the people, a democracy; if it was
consistent with the peace and tranquillity of the inhabitants, every freeman would have a right
to come and give his vote upon the law, but inasmuch as this cannot be done, by reason of the
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extent of territory, and some other causes, the people have agreed that their representatives shall
exercise a part of their authority; to pretend to refuse them the power of instructing their agents,
appears to me to deny them a right. One gentleman asks how the instructions are to be collected.
many parts of this country have been in the practice of instructing their representatives; they
found no difficulty in communicating their sense: Another gentleman asks if they were to instruct
us to make paper money, what we would do? I would tell them, said he, it was unconstitutional,
alter that, and we will consider on the point; unless laws are made satisfactory to the people, they
will lose their support, they will be abused or done away; this tends to destroy the efficiency of
the government.

It is the sense of several of the conventions that this amendment should take place; I think
it my duty to support it, and fear it will spread an alarm among our constituents if we decline to
do it.

JEREMIAH WADSWORTH [Connecticut]

Instructions have frequently been given to the representatives throughout the United States,
but the people did not claim as a right that they should have any obligation upon the represen-
tative; it is not right that they should: In troublesome times designing men have drawn the people
to instruct the representatives to their harm; the representatives have, on such occasions, refused
to comply with their instructions. I have known, myself, that they have been disobeyed, and yet
the representative was not brought to account for it, on the contrary, he was carressed and re-
elected, while those who have obeyed them, contrary to their private sentiments, have ever after
been despised for it: Now, if the people considered it an inherent right in them to instruct their
representatives, they would have undoubtedly punished the violation of them. I have no idea of
instructions, unless they are obeyed; a discretionary power is incompatible with them.

The honorable gentleman who was up last says, if he was instructed to make paper money,
he would tell his constituents it was unconstitutional; I believe that is not the case, for this body
would have a right to make paper money, but if my constituents were to instruct me to vote for
such a measure, [ would disobey them let the consequence be what it would.

TrOMAS SUMTER [South Carolina]

The honorable gentlemen who are opposed to the motion of my colleague, do not treat it
fairly; they suppose that it is meant to bind the representative to conform to his instructions, the
mover of this question, I presume to say, has no such thing in idea; that they shall notice them
and obey them as far as is consistent and proper, may be very just; perhaps they ought to produce
them to the house, and let them have as much influence as they deserve; but nothing further, I
believe, is contended for.

[ rose on this occasion, not so much to make any observations upon the point immediately
under consideration, as to beg the committee to consider the consequences that may result from
an undue precipitancy and hurry; nothing can distress me more than to be obliged to notice
what I conceive to be somewhat improper in the conduct of so respectable a body.

Gentlemen will reflect how difficult it is to remove error when once the passions are engaged
in the discussion, temper and coolness are necessary to complete what must be the work of time;
it cannot be denied but what the present constitution is imperfect, we must therefore take time
to improve it. If gentlemen are pressed for want of time, and are disposed to adjourn the sessions
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of congress at a very early period, we had better drop the subject of amendments, and leave it
until we have more leisure to consider and do the business effectually; for my part [ would rather
sit till this day twelve month, than have this all-important subject inconsiderately passed over;
the people have already complained that the adoption of the constitution was done in too hasty
a manner, what will they say of us if we press the amendments with so much haste.

AEDANUS BURKE [South Carolina]

It has been asserted, mr. chairman, that the people of America do not require this right; |
beg leave to ask the gentleman from Massachusetts, whether the constitution of that state does
not recognize that right, and the gentlemen from Maryland, whether their declaration of rights
does not expressly secure it to the inhabitants of that state? These circumstances, added to what
has been proposed by the state conventions as amendments to this constitution, pretty plainly
declares the sense of the people to be in favor of securing to themselves and to their posterity, a
right of this nature.

Josnua SENEY [Maryland]
Said that the declaration of rights prefixed to the constitution of Maryland, secured to every
man a right of petitioning the legislature for a redress of grievances, in a peaceable and orderly
manner.

AEDANUS BURKE [South Carolina]

[ am not positive with respect to the particular expression in the declaration of rights of the
people of Maryland, but the constitutions of Massachusetts, Pennsylvania and North-Carolina,
all of them recognize, in express terms, the right of the people to give instruction to their rep-
resentatives.—I do not mean to insist particularly upon this amendment, but I am very well
satisfied that those that are reported and likely to be adopted by this house, are very far from
giving satisfaction to our constituents; they are not those solid and substantial amendments which
the people expect; they are little better than whip-syllabub, frothy and full of wind, formed only
to please the palate, or they are like a tub thrown out to a whale, to secure the freight of the ship
and its peaceable voyage; in my judgment they will not be gratified by the mode we have pursued
in bringing them forward; there was a committee of eleven appointed, and out of them I think
there were five who were members of the convention that formed the constitution,? such gentle-
men having already given their opinion with respect to the perfection of the work, may be thought
improper agents to bring forward amendments; upon the whole, I think it will be found that we
have done nothing but lose our time, and that it will be better to drop the subject now, and
proceed to the organization of the government.

THOMAS SINNICKSON [New Jersey]
FEnquired of mr. chairman, what was the question before the committee, for really debate
had become so desultory, as to induce him to think it was lost sight of altogether.

Joun LAURANCE [New York|
Was averse to entering on the business at first, but since they had proceeded so far, he hoped
they would finish it; he said, if gentlemen would confine themselves to the question, when they
were speaking, that the business might be done in a more agreeable manner; he said he was
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against the amendment proposed by the gentleman from S. Carolina (mr. Tucker,) because every
member on this floor ought to consider himself the representative of the whole union, and not
of the particular district which had chosen him, as their decisions were to bind every individual
of the confederated states, it was wrong to be guided by the voice of a single district, whose
interests might happen to clash with that of the general good, and unless instructions were to be
considered as binding, they were altogether superfluous.

JaAMES MADISON [Virginial

Was unwilling to take up any more of the time of the committee, but on the other hand, he
was not willing to be silent after the charges that had been brought against the committee, and
the gentleman who introduced the amendments, by the honorable members on each side of
him, (mr. Sumter and mr. Burke.) Those gentlemen say that we are precipitating the business,
and insinuate that we are not acting with candor; I appeal to the gentlemen who have heard the
voice of their country, to those who have attended the debates of the state conventions, whether
the amendments now proposed, are not those most strenuously required by the opponents to the
constitution? It was wished that some security should be given for those great and essential rights
which they had been taught to believe were in danger. I concurred, in the convention of Virginia,
with those gentlemen, so far as to agree to a declaration of those rights which corresponded with
my own judgment, and the other alterations which I had the honor to bring forward before the
present congress. | appeal to the gentlemen on this floor who are desirous of amending the
constitution, whether these proposed are not compatible with what are required by our constit-
uents; have not the people been told that the rights of conscience, the freedom of speech, the
liberty of the press, and trial by jury, were in jeopardy; that they ought not to adopt the constitution
until those important rights were secured to them.

But while I approve of these amendments, I should oppose the consideration at this time, of
such as are likely to change the principles of the government, or that are of a doubtful nature;
because I apprehend there is little prospect of obtaining the consent of two-thirds of both houses
of congress, and three-fourths of the state legislatures, to ratify propositions of this kind; therefore,
as a friend to what is attainable, I would limit it to the plain, simple, and important security that
has been required. If I was inclined to make no alteration in the constitution I would bring
forward such amendments as were of a dubious cast, in order to have the whole rejected.

AEDANUS BURKE [South Carolina]

Never entertained an idea of charging gentlemen with the want of candor; but he would
appeal to any man of sense and candor, whether the amendments contained in the report were
any thing like the amendments required by the states of New-York, Virginia, New-Hampshire
and Carolina, and having these amendments in his hand, he turned to them to shew the differ-
ence, concluding that all the important amendments were omitted in the report.

WiLLiam LoucHTON SMITH [South Carolina]
Understood his colleague, who has just sat down, to have asserted that the amendment under
consideration was contained in the constitution of the state of South-Carolina, this was not the
fact.
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AEDANUS BURKE [South Carolina]
Said he mentioned the state of North-Carolina, and there it was inserted in express terms.

The question was now called for from several parts of the house, but a desultory conversation
took place before the question was put; at length the call becoming very general, it was stated
from the chair, and determined in the negative, 10 rising in favor of it, and 41 against it.

The question was now taken on the 2d clause of the 4th proposition as originally reported
and agreed to.

FisHER AMES [Massachusetts]
Moved the committee to rise and report progress, which being agreed to;

Mr. Speaker having resumed the chair,

F1sHER AMES [Massachusetts]

Moved to discharge the committee from any further proceeding, he was led to make the
motion from two considerations; First, That as the committee were not restrained in their dis-
cussions, a great deal of time was consumed in unnecessary debate; And second, That as the
constitution required two thirds of the house to acquiesce in amendments, the decisions of the
committee, by a simple majority, might be set aside for want of the constitutional number to
support them in the house. He further observed that it might have an evil influence, if alterations
agreed to in committee were not adopted by the house.

WiLLiam LoucHTON SMITH [South Carolina]
Mr. Smith (of S.C.) was in favor of the motion.

ELBRIDGE GERRY [Massachusetts]

Thought that the object of the motion was to prevent such a thorough discussion of the
business as the nature of it demanded. He called upon gentlemen to recollect the consistency
of his honorable colleague, who had proposed to refer the subject to a select committee, lest an
open and full examination should lay bare the muscles and sinews of the constitution; he had
succeeded on that occasion, and the business was put into the hands of a select committee, he
now proposes to curtail the debate, because gentlemen will not swallow the propositions as they
stand, when their judgment and their duty requires to have them improved. Will this house, said
he, agree that an important subject like this shall have less consideration than the most trifling
business yet come before us? I hope they will not; if they are tired of it, let it be postponed until
another session, when it can be attended with leisure and good temper. Gentlemen now feel the
weather warm, and the subject is warm, no wonder it produces some degree of heat; perhaps
as our next will be a winter session, we may go thro” more coolly and dispassionately.

THEODORE SEDGWICK [Massachusetts]

Seconded Mr. Ames’s motion, thinking there was little probability of getting through with
the business, if gentlemen were disposed to offer motions, and dwell long upon them in com-
mittee, when there was no likelihood they would meet the approbation of two-thirds of both
houses, and three-fourths of the state legislatures.

Mr. GERRY moved to call the yeas and noes on the motion.
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JoHN PAGE [Virginia]

Begged gentlemen to consider, that the motion tended to deprive the members of that free-
dom of debate which they had heretofore been indulged in, and prevented the speaker from
giving his sentiments; he was sorry to see this hurry, and hoped the subject would be fairly treated,
otherwise the people might think they were unjustly dealt by. They would have a right to suppose
with the honorable gentleman from Carolina (mr. Burke) that we meant nothing more than to
throw out a tub to the whale.

AEDANUS BURKE [South Carolina]

Would oppose the motion, and join in calling the yeas and nays, because its object must be
to preclude debate. He was certain the subject was so variegated, and at the same time so im-
portant, that it could not be thoroughly discussed in any other manner than in a committee of
the whole; and unless it was discussed in a satisfactory manner he apprehended it would occasion
a great deal of mischief. He said the people knew, and were sensible that in ratifying the present
constitution, they parted with their liberties, but it was under a hope that they would get them
back again: Whether this was to be the case or not, he left it to time to discover, but the spirit
which seemed now to prevail in the house was no favorable omen. He begged gentlemen to treat
the subject with fairness and candor, and not depart from their usual mode of doing business.

WiLriam LougHTON SMITH [South Carolina]

Had said he would support the motion under an impression, that it was useless to carry a
measure through the committee by a small majority, which was unlikely to meet the approbation
of two-thirds of the house; but as gentlemen appeared so desirous of pursuing the common
routine of doing business, he would withdraw his support.

Tromas Tupor Tucker [South Carolina]

Was in hopes the honorable mover would have seen the impropriety of his motion, and have
withdrawn it, but as he had not, he would presume to ask him upon what principle it was founded.
[s it to precipitate the business, and prevent an investigation; or is it because the committee have
spent some time on it, and made no progress? He thought the latter was not the case, because
the committee had proceeded as far in it as could reasonably be expected for the time. The
gentleman, says he, is apprehensive it may do harm to have propositions agreed to in committee,
and rejected by the house; certainly there is no foundation for this apprehension, or the clause
in the constitution, requiring the consent of two thirds [i.c., three-fourths] of the legislature to
amendments, is formed on wrong principles. If the propositions are reasonable in themselves,
they ought to be admitted, but if they are improper, they ought to be rejected; we would not
presume to prevent our constituents from contemplating the subject in their own mind.

[s this haste produced by a desire to adjourn? He was as desirous of adjourning as any member;
but he would not sacrifice the duty he owed the public to his own private convenience.

SAMUEL L1vERMORE [New Hampshire]
Hoped the gentleman would withdraw his motion, because it would have a disagreeable
aspect to leave the business in the unfinished state it now stood; he thought it had better been
altogether let alone.
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FisHER AMES [Massachusetts]

Withdrew his motion, and laid another on the table requiring two thirds of the committee
to carry a question, and after some desultory conversation the house adjourned.

1. The Articles of Confederation provided that delegates to Congress “shall be annually appointed in such
manner as the legislature of each state shall direct.” Eleven states provided for the election by the state legislatures.
Only Connecticut and Rhode Island provided for the election of congressional delegates directly by the people. The
Articles of Confederation also provided that state legislatures retained the power to recall delegates to Congress
presumably if a delegate violated instructions.

2. Abraham Baldwin, George Clymer, Nicholas Gilman, James Madison, and Roger Sherman were on the
Committee of Eleven and had served in the Constitutional Convention.

House Debates, Monday, 17 August 1789

The house went into a committee of the whole, on the subject of amendments. The 3d clause
of the 4th proposition in the report was taken into consideration, being as follows; “A well
regulated militia, composed of the body of the people, being the best security of a free state; the
right of the people to keep and bear arms shall not be infringed, but no person, religiously
scrupulous, shall be compelled to bear arms.”

F1BRIDGE GERRY [Massachusetts]

This declaration of rights, I take it, is intended to secure the people against the mal-
administration of the government; if we could suppose that in all cases the rights of the people
would be attended to, the occasion for guards of this kind would be removed. Now I am appre-
hensive, sir, that this clause would give an opportunity to the people in power to destroy the
constitution itself. They can declare who are those religiously scrupulous, and prevent them from
bearing arms.

What, sir, is the use of a militia? It is to prevent the establishment of a standing army, the
bane of liberty. Now it must be evident, that under this provision, together with their other powers,
congress could take such measures with respect to a militia, as make a standing army necessary.
Whenever government mean to invade the rights and liberties of the people, they always attempt
to destroy the militia, in order to raise an army upon their ruins. This was actually done by Great
Britain at the commencement of the late revolution. They used every means in their power to
prevent the establishment of an effective militia to the eastward. The assembly of Massachusetts,
seeing the rapid progress that administration were making, to divest them of their inherent privi-
leges, endeavored to counteract them by the organization of the militia, but they were always
defeated by the influence of the crown.

Josnua SENEY [Maryland]
Wished to know what question there was before the committee, in order to ascertain the
point upon which the gentleman was speaking?

ELBRIDGE GERRY [Massachusetts]

Replied, that he meant to make a motion, as he disapproved of the words as they stood. He
then proceeded, No attempts that they made, were successtul, until they engaged in the struggle
which emancipated them at once from their thraldom. Now, if we give a discretionary power to
exclude those from militia duty who have religious scruples, we may as well make no provision
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on this head; for this reason he wished the words to be altered so as to be confined to persons
belonging to a religious sect, scrupulous of bearing arms.

JamEs JacksoN [Georgial
Did not expect that all the people of the United States would turn Quakers or Moravians,
consequently one part would have to defend the other, in case of invasion, now this, in his
opinion, was unjust, unless the constitution secured an equivalent, for this reason he moved to
amend the clause, by inserting at the end of it “upon paying an equivalent to be established by

”

law.

Wirriam LoucHTON SmiTH [South Carolina]
Enquired what were the words used by the conventions respecting this amendment; if the
gentleman would conform to what was proposed by Virginia and Carolina, he would second
him: He thought they were to be excused provided they found a substitute.

JaMES JacksoN [Georgial
Was willing to accommodate; he thought the expression was, “No one, religiously scrupulous
of bearing arms, shall be compelled to render military service in person, upon paying an
equivalent.”

ROGER SHERMAN [Connecticut]

Conceived it difficult to modify the clause and make it better. It is well-known that those
who are religiously scrupulous of bearing arms, are equally scrupulous of getting substitutes or
paying an equivalent; many of them would rather die than do either one or the other—but he
did not see an absolute necessity for a clause of this kind. We do not live under an arbitrary
government, said he, and the states respectively will have the government of the militia, unless
when called into actual service; beside, it would not do to alter it so as to exclude the whole of
any sect, because there are men amongst the quakers who will turn out, notwithstanding the
religious principles of the society, and defend the cause of their country. Certainly it will be
improper to prevent the exercise of such favorable dispositions, at least whilst it is the practice of
nations to determine their contests by the slaughter of their citizens and subjects.

JouN VINING [Delaware]|
Hoped the clause would be suffered to remain as it stood, because he saw no use in it if it
was amended so as to compel a man to find a substitute, which, with respect to the government,
was the same as if the person himself turned out to fight.

MICHAEL JENIFER STONE [Maryland]|
Enquired what the words “Religiously scrupulous” had reference to, was it of bearing arms?
If it was, it ought so to be expressed.

EGBERT BENsON [New York]

Moved to have the words “But no person religiously scrupulous shall be compelled to bear
arms” struck out. He would always leave it to the benevolence of the legislature —for, modify it,
said he, as you please, it will be impossible to express it in such a manner as to clear it from
ambiguity. No man can claim this indulgence of right. It may be a religious persuasion, but it
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is no natural right, and therefore ought to be left to the discretion of the government. If this
stands part of the constitution, it will be a question before the judiciary, on every regulation you
make with respect to the organization of the militia, whether it comports with this declaration
or not? It is extremely injudicious to intermix matters of doubt with fundamentals.

[ have no reason to believe but the legislature will always possess humanity enough to indulge
this class of citizens in a matter they are so desirous of, but they ought to be left to their discretion.

The motion for striking out the whole clause being seconded, was put, and decided in the
negative, 22 members voting for it, and 24 against it.

ELBRIDGE GERRY [Massachusetts]

Objected to the first part of the clause, on account of the uncertainty with which it is ex-
pressed: A well-regulated militia being the best security of a free state, admitted an idea that a
standing army was a secondary one. It ought to read “a well regulated militia, trained to arms,”
in which case it would become the duty of the government to provide this security, and furnish
a greater certainty of its being done.

Mr. GERRY’s motion not being seconded, the question was put on the clause as reported,

which being adopted,

AEDANUS BURKE [South Carolina]

Proposed to add to the clause just agreed to, an amendment to the following effect: “A
standing army of regular troops in time of peace, is dangerous to public liberty, and such shall
not be raised or kept up in time of peace but from necessity, and for the security of the people,
nor then without the consent of two-thirds of the members present of both houses, and in all
cases the military shall be subordinate to the civil authority.” This being seconded,

Joun VINING [Delaware]

Asked whether this was to be considered as an addition to the last clause, or an amendment
by itself? If the former, he would remind the gentleman the clause was decided; if the latter, it
was improper to introduce new matter, as the house had referred the report specially to the
committee of the whole.

AEDANUS BURKE [South Carolina]
Feared that what with being trammelled in rules, and the apparent disposition of the com-
mittee, he should not be able to get them to consider any amendment; he submitted to such
proceeding because he could not help himself.

Traomas HARTLEY [Pennsylvania]

Thought the amendment in order, and was ready to give his opinion of it. He hoped the
people of America would always be satished with having a majority to govern. He never wished
to see two-thirds or three-fourths required, because it might put it in the power of a small minority
to govern the whole union.

The question on mr. Burke’s motion was put, and lost by a majority of 13.

The 4th clause of the 4th proposition was taken up as follows: “No soldier shall in time of
peace, be quartered in any house, without the consent of the owner, nor in time of war but in a
manner to be prescribed by law.”
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TroMAS SUMTER [South Carolina]

Hoped soldiers would never be quartered on the inhabitants, either in time of peace or war,
without the consent of the owner: It was a burthen, and very oppressive, even in cases where the
owner gave his consent; but where this was wanting, it would be a hardship indeed: Their property
would lie at the mercy of men irritated by a refusal, and well disposed to destroy the peace of
the family.

He moved to strike out all the words from the clause but “No soldier shall be quartered in
any house without the consent of the owner.”

RoGER SHERMAN [Connecticut]

Observed that it was absolutely necessary that marching troops should have quarters, whether
in time of peace or war, and that it ought not to be put in the power of an individual to obstruct
the public service; if quarters were not to be obtained in public barracks, they must be procured
elsewhere. In England, where they paid considerable attention to private rights, they billetted
the troops upon the keepers of public houses, and upon private houses also, with the consent of
the magistracy.

Mr. SUMTER’s motion being put was lost by a majority of 16.

ELBRIDGE GERRY [Massachusetts]
Moved to insert between “but” and “in a manner” the words “by a civil magistrate” observing
that there was no part of the union but what they could have access to such authority.

THOMAS HARTLEY [Pennsylvanial
Said those things ought to be entrusted to the legislature; that cases might arise where the
public safety would be endangered by putting it in the power of one person to keep a division
of troops standing in the inclemency of the weather for many hours, therefore he was against
inserting the words.

Mr. GERRY said either his amendment was essential, or the whole clause was unnecessary.

On putting the question 13 rose in favor of the motion, 35 against it, and then the clause
was carried as reported.

The 5th clause of the 4th proposition was taken up, viz. “no person shall be subject, except
in case of impeachment, to more than one trial or one punishment for the same offence, nor
shall be compelled to be a witness against himself, nor be deprived of life, liberty or property,
without due process of law, nor shall private property be taken for public use without just
compensation.”

EGBERT BENSON [New York]

Thought the committee could not agree to the amendment in the manner it stood, because
its meaning, appeared rather doubtful, it says that no person shall be tried more than once for
the same offence, this is contrary to the right heretofore established, he presumed it was intended
to express what was secured by our former constitution,' that no man’s life should be more than
once put in jeopardy for the same offence, yet it was well known, that they were intitled to more
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than one trial; the humane intention of the clause was to prevent more than one punishment,
for which reason he would move to amend it by striking out the words “one trial or.”

RoOGER SHERMAN [Connecticut]

Approved of the motion, he said, that as the clause now stood, a person found guilty could
not arrest the judgment, and obtain a second trial in his own favor, he thought that the courts
of justice would never think of trying and punishing twice for the same offence, if the person
was acquitted on the first trial, he ought not to be tried a second time, but if he was convicted
on the first, and any thing should appear to set the judgment aside, he was intitled to a second,
which was certainly favorable to him. Now the clause as it stands would deprive him of this
advantage.

SAMUEL L1vERMORE [New Hampshire]

Thought the clause very essential, it was declaratory of the law as it now stood, striking out
the words, would seem as if they meant to change the law by implication, and expose a man to
the danger of more than one trial; many persons may be brought to trial for crimes they are guilty
of, but for want of evidence may be acquitted; in such cases it is the universal practice in Great-
Britain, and in this country, that persons shall not be brought to a second trial for the same
offence, therefore the clause is proper as it stands.

Mr. [THEODORE] SEDGWICK [Massachusetts] thought, instead of securing the liberty of the
subject, it would be abridging the privileges of those who were prosecuted.

The question on Mr. Benson’s motion being put, was lost by a considerable majority.

Mr. [GEORGE]| PARTRIDGE [Massachusetts] moved to insert after “same offence,” the words,
“by any law of the United States;” this amendment was lost also.

Joun LAURANCE [New York|

Said this clause contained a general declaration, in some degree contrary to laws passed, he
alluded to that part where a person shall not be compelled to give evidence against himself; he
thought it ought to be confined to criminal cases, and moved an amendment for that purpose,
which amendment being adopted, the clause as amended was unanimously agreed to by the
committee, who then proceeded to the 6th clause of the 4th proposition in these words, “excessive
bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted.”

Mr. [WiLLiam LoucHTON] SMmiTH (of S.C.) objected to the words “nor cruel and unusual
punishments,” the import of them being too indefinite.

SAMUEL L1vERMORE [New Hampshire]

The clause seems to express a great deal of humanity, on which account I have no objection
to it; but as it seems to have no meaning in it, I do not think it necessary. What is meant by the
terms excessive bail? Who are to be the judges? What is understood by excessive fines? It lays
with the court to determine. No cruel and unusual punishment is to be inflicted; it is sometimes
necessary to hang a man, villains often deserve whipping, and perhaps having their ears cut off;
but are we in future to be prevented from inflicting these punishments because they are cruel?

[ DC10-04-05-04_Proceedings_Aug89 |



If a more lenient mode of correcting vice and deterring others from the commission of it could
be invented, it would be very prudent in the legislature to adopt it, but until we have some
security that this will be done, we ought not to be restrained from making necesary laws by any
declaration of this kind.

The question was put on the clause, and it was agreed to by a considerable majority.

The committee went on to the consideration of the 7th clause of the 4th proposition, being
as follows; “the right of the people to be secured in their persons, houses, papers and effects, shall
not be violated by warrants issuing without probable cause, supported by oath or athrmation, and
not particularly describing the place to be searched, and the persons or things to be seized.”

F1BRIDGE GERRY [Massachusetts]
Said he presumed there was a mistake in the wording of this clause, it ought to be “the right
of the people to be secure in their persons, houses, papers and effects, against unreasonable
seizures and searches,” and therefore moved that amendment.

This was adopted by the committee.

EGBERT BENsSON [New York]
Objected to the words “by warrants issuing,” this declaratory provision was good as far as it
went, but he thought it was not sufficient, he therefore proposed to alter it so as to read “and no
warrant shall issue.”

The question was put on this motion, and lost by a considerable majority.

Mr. [SamugL] LiveRMORE [New Hampshire] objected to the words “and not” between “af-
firmative and particularly.” He moved to strike them out, in order to make it an affirmative
proposition.

But the motion passed in the negative.

The clause as amended being now agreed to,

The Sth clause of the 4th proposition was taken up, which was “The enumeration in this
constitution of certain rights shall not be construed to deny or disparage others retained by the
people.”

Mr. [ELBRIDGE| GERRY [Massachusetts] said it ought to be “deny or impair,” for the word
“disparage” was not of plain import; he therefore moved to make that alteration, but not being
seconded, the question was taken on the clause, and it passed in the affirmative.

The committee then proceeded to the 5th proposition.

Art. 1. sect. 10. between the Ist and 2d paragraph insert “no state shall infringe the equal
rights of conscience, nor the freedom of speech, or of the press, nor of the right of trial by jury
in criminal cases.”

Tromas Tupor Tucker [South Carolina]
This is offered, I presume, as an amendment to the constitution of the United States, but it
goes only to the alteration of the constitutions of particular states; it will be much better, 1
apprehend, to leave the state governments to themselves, and not to interfere with them more
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than we already do, and that is thought by many to be rather too much; I therefore move, sir, to
strike out these words.

JamEs MaDISON |Virginial
Conceived this to be the most valuable amendment on the whole list; if there was any reason
to restrain the government of the United States from infringing upon these essential rights, it was
equally necessary that they should be secured against the state governments; he thought that if
they provided against the one, it was as necessary to provide against the other, and was satishied
that it would be equally grateful to the people.

Mr. [SamUEL] LivERMORE [New Hampshire| had no great objection to the sentiment, but
he thought it not well expressed. He wished to make it an affirmative proposition; “the equal
rights of conscience, the freedom of speech, or of the press, and the right of trial by jury in
criminal cases shall not be infringed by any state.”

This transposition being agreed to, and mr. Tucker’s motion being rejected, the clause was
adopted.

The 6th proposition, art. 3. sect. 2. add to the 2d paragraph “But no appeal to such court
shall be allowed, where the value in controversy shall not amount to one thousand dollars; nor
shall any fact, triable by a jury according to the course of the common law, be otherwise re-
examinable than according to the rules of common law.”

EGBERT BENsON [New York]
Moved to strike out the first part of the paragraph respecting the limitation of appeals, because
the question in controversy might be an important one, though the action was not to the amount
of a thousand dollars.

JaAMES MADISON [Virginial

If the gentleman will propose any restriction to answer his purpose, and for avoiding the
inconvenience he apprehends, I am willing to agree to it, but it will be improper to strike out
the clause without a substitute.

There is little danger that any court in the United States will admit an appeal where the
matter in dispute does not amount to a thousand dollars, but as the possibility of such an event
has excited in the minds of many citizens, the greatest apprehension that persons of opulence
would carry a cause from the extremities of the union to the supreme court, and therefore prevent
the due administration of justice, it ought to be guarded against.

Mr. [SamUEL] LivERMORE [New Hampshire] thought the clause was objectionable, because
it comprehended nothing more than the value.

THEODORE SEDGWICK [Massachusetts]
Moved to insert 3,000 dollars, in lieu of 1,000, but on the question, this motion was rejected,
and the proposition accepted in its original form.

The committee then proceeded to consider the 7th proposition in the words following;
Art. 3, Sect. 2. Strike out the whole of the 3d paragraph, and insert, “In all criminal prose-
cutions, the accused, shall enjoy the right to a speedy and public trial, to be informed of the
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nature and cause of the accusation, to be confronted with the witnesses against him, to have
compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for
his defence.”

AEDANUS BURKE [South Carolina]
Moved to amend this proposition in such a manner, as to leave it in the power of the accused
to put off their trial to the next session, provided he made appear to the court, that the evidence
of the witnesses, for whom process was granted, but not served, was material to his defence.

THOMAS HARTLEY [Pennsylvanial
Said that in securing him the right of compulsatory process, the government did all it could,
the remainder must lay in the discretion of the court.

Mr. [WiLLiam LoucHTON] SMITH (of S.C.) thought the regulation would come propetly in,
as part of the judicial system.

The question on mr. Burke’s motion was taken, and lost. Afhirmative 9, negative 41.

Mr. [SamUEL] LivERMORE [New Hampshire] moved to alter the clause, so as to secure to
the criminal the right of being tried in the state where the offence was committed.

Mr. [MicHAEL JENIFER] STONE [Maryland] observed, that full provision was made on the
subject in the subsequent clause.

On the question, Mr. Livermore’s motion was adopted.

AEDANUS BURKE [South Carolina]
Said he was not so much discouraged by the fate of his former motions, but what he would
venture upon another, he therefore proposed to add to the clause, that no criminal prosecution
should be had by way of information.

Mr. [THOMAS| HARTLEY [Pennsylvania] only requested the gentleman to look to the clause,
and he would see the impropriety of inserting it in this place.

A desultory conversation rose, respecting the foregoing motion, and after some time mr. Burke
withdrew it for the present.
The committee then arose and reported progress, after which the house adjourned.

1. Double Jeopardy was not protected in the Articles of Confederation.

House Debates, Tuesday, 18 August 1789 (excerpts)

ELBRIDGE GERRY [Massachusetts]

Moved, “That such of the amendments to the constitution proposed by the several states, as
are not in substance comprised in the report of the select committee, appointed to consider
amendments, be referred to a committee of the whole house; and that all amendments which
shall be agreed to by the committee last mentioned, be included in one report.”

TrOMAS TUDOR TUCKER [South Carolina]
Remarked, that many citizens expected that the amendments proposed by the conventions,
would be attended to by the house, and that several members conceived it to be their duty to
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bring them forward; if the house should decline taking them into consideration, it might tend
to destroy that harmony which had hitherto subsisted, and which did great honor to their
proceedings, it might effect all their future measures, and promote such feuds as might em-
barrass the government exceedingly. The states who had proposed these amendments would
feel some degree of chagrin at having misplaced their confidence in the general government;
five important states have pretty plainly expressed their apprehensions of the danger to which
the rights of their citizens are exposed; finding these cannot be secured in the mode they had
wished, they will naturally occur to the alternative, and endeavor to obtain a federal convention,
the consequence of this may be disagreeable to the union; party spirit may be revived, and
animosities rekindled obstructive of tranquillity. States that exert themselves to obtain a federal
convention; and those that oppose the measure, may feel so strongly the spirit of discord as to
sever the union asunder.

If in this conflict the advocates for a federal convention should prove successful, the conse-
quences may be alarming, we may lose many of the valuable principles now established in the
present constitution; if on the other hand a convention should not be obtained, the consequences
resulting are equally to be dreaded, it would render the administration of this system of govern-
ment weak, if not impracticable; for no government can be administered with energy, however
energetic its system, unless it obtains the confidence and support of the people, which of the two
evils is the greatest would be difficult to ascertain.

It is essential to our deliberations that the harmony of the house be preserved, by it alone we
shall be enabled to perfect the organization of the government; a government but in embryo, or
at best but in its infancy.

My idea, relative to this constitution whilst it was dependant upon the assent of the several
states was, that it required amendment, and that the proper time for amendment was previous
to the ratification; my reasons were, that I conceived it difficult, if not impossible to obtain
essential amendments by the way pointed out in the constitution; nor have I been mistaken in
this suspicion, it will be found, [ fear, still more difficult than I apprehended, for perhaps these
amendments, should they be agreed to, by two-thirds of both houses of congress, will be submitted
for ratification to the legislatures of the several states, instead of state conventions, in which case
the chance is still worse. The legislatures of almost all the states consist of two independent
distinct bodies, the amendments must be adopted by three-fourths of such legislatures, that is to
say, it must meet the approbation of the majority of each of eighteen deliberative assemblies. But
notwithstanding all these objections to obtaining amendments after the ratification of the con-
stitution, it will tend to give a great degree of satisfaction to those who are desirous of them, if
this house shall take them up and consider them with that degree of candor and attention they
have hitherto displayed on the subjects that have come before them; consider the amendments
separately, and after fair deliberation, either approve or disapprove of them; by such conduct, we
answer in some degree the expectations of those citizens in the several states who have shewn so
great a tenacity to the preservation of those rights and liberties they secured to themselves by an
arduous persevering, and successful conflict.

[ have hopes that the states will be reconciled to this disappointment, in consequence of such
procedure.
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A great variety of arguments might be urged in favor of the motion; but I shall rest it here,
and not trespass any further upon the patience of the house.

JaMES MADISON [Virginia|
Was just going to move to refer these amendments, in order that they might be considered
in the fullest manner; but it would be very inconvenient to have them made up into one report,
or all of them discussed at the present time.

Joun VINING [Delaware]
Had no objection to the bringing them forward in the fullest point of view; but his objection
arose from the informality attending the introduction of the business.

The order of the house, was to refer the report of the committee of eleven to a committee of
the whole, and therefore it was improper to propose any thing additional. A desultory conversation
arose on this motion, when mr. Vining moved the previous question, in which being supported
by five members, it was put, and the question was, shall the main question, to agree to the
motion, be now put, the ayes and noes being demanded by one fifth of the members present,
on this last motion they were taken as follows;

Ayes,—messrs. Burke, Coles, Floyd, Gerry, Griffin, Grout, Hathorn, Livermore, Page, Parker,
Van Rensellaer, Sherman, Stone, Sturges, Sumpter, and Tucker, 16.

Noes,—messrs. Ames, Baldwin, Benson, Boudinot, Brown, Cadwallader, Carroll, Clymer, Fitz-
simons, Foster, Gilman, Goodhue, Hartley, Heister, Huntington, Lawrance, Lee, Madison, Moore,
Mubhlenburg, Partridge, Schureman, Scott, Sedgwick, Seney, Sylvester, Sinnickson, Smith (of Mary-
land), Smith (of South-Carolina) Thatcher, Trumbull, Vining, Wadsworth and Wynkoop—34.

So the motion was lost. . . .

The house now resolved itself into a committee of the whole on the subject of amendments,
and took into consideration the 2d clause of the 7th proposition, in the words following, “The
trial of all crimes (except in cases of impeachment, and in cases arising in the land or naval
forces, or in the militia when in actual service in time of war, or public danger) shall be by an
impartial jury of frecholders of the vicinage, with the requisite of unanimity for conviction, the
right of challenge, and other accustomed requisites; and no person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment, or indictment, by a grand jury;
but if a crime be committed in a place in the possession of an enemy, or in which an insurrection
may prevail, the indictment and trial may by law be authorised in some other place within the
same state; and if it be committed in a place not within a state, the indictment and trial may be
at such place or places as the law may have directed.”

AEDANUS BURKE [South Carolina]

Moved to change the word “vicinage” into “district or county in which the offence has been
committed,” he said this was conformable to the practice of the state of South Carolina, and he
believed to most of the states in the union, it would have a tendency also to quiet the alarm
entertained by the good citizens of many of the states for their personal security, they would no

longer fear being dragged from one extremity of the state to the other for trial, at the distance of
3 or 400 miles.
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RicHARD BLAND LEE [Virginia|
Thought the word “vicinage” was more applicable than that of “district, or county,” it being
a term well understood by every gentleman of legal knowledge.
The question on mr. Burke’s motion being put was negatived.

Mr. [AEDANUS]| BURKE [South Carolina| then revived his motion for preventing prosecutions
upon information, but on the question this was also lost.

The clause was now adopted without amendment.

The 3d clause of the 7th proposition as follows, “In suits at common law, the right of trial by
jury shall be preserved,” was considered and adopted.

The 8th proposition in the words following, was considered, “Immediately after art. 6, the
following to be inserted as art. 7.”

“The powers delegated by this constitution to the government of the United States, shall be
exercised as therein appropriated, so that the legislative shall not exercise the powers vested in
the executive or the judicial; nor the executive the power vested in the legislative or judicial; nor
the judicial the powers vested in the legislative or executive.”

Mr. [RoGER]| SHERMAN [Connecticut] conceived this amendment to be altogether unnec-
essary, inasmuch as the constitution assigned the business of each branch of the government to
a separate department.

JaMES MADISON [Virginia|
Supposed the people would be gratified with the amendment, as it was admitted, that the
powers ought to be separate and distinct, it might also tend to an explanation of some doubts
that might arise respecting the construction of the constitution.

Mr. LiveErMORE, thinking the clause subversive of the constitution, was opposed to it, and
hoped it might be disagreed to.

On the motion being put, the proposition was carried.
The 9th proposition in the words following was considered, “The powers not delegated by
the constitution, nor prohibited by it to the states, are reserved to the states respectively.”

TrOMAS TUDOR TUCKER [South Carolina]

Proposed to amend the proposition by prefixing to it, “all powers being derived from the
people,” thought this a better place to make this assertion than the introductory clause of the
constitution, where a similar sentiment was proposed by the committee. He extended his motion
also, to add the word “expressly” so as to read “T'he powers not expressly delegated by this
constitution.”

JaAMES MADISON [Virginia]

Objected to this amendment, because it was impossible to confine a government to the
exercise of express powers, there must necessarily be admitted powers by implication, unless the
constitution descended to recount every minutiae. He remembered the word “expressly” had
been moved in the convention of Virginia, by the opponents to the ratification, and after full
and fair discussion was given up by them, and the system allowed to retain its present form.
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ROGER SHERMAN [Connecticut]|
Coincided with mr. Madison in opinion, observing that corporate bodies are supposed to
possess all powers incident to a corporate capacity, without being absolutely expressed.

Tromas Tupor Tucker [South Carolina]
Did not view the word “expressly” in the same light with the gentleman who opposed him;
he thought every power to be expressly given that could be clearly comprehended within any
accurate definition of the general power.

Mr. TuckER’s motion being negatived,

Mr. [DaNIEL] CARROLL [Maryland] proposed to add to the end of the proposition, “or to the
people,” this was agreed to.

The 10th proposition, “Art. 7 to be made Art. 8,” agreed to.

The committee then rose and reported the amendments as amended by the committee.

Tromas Tupor Tucker [South Carolina]

Then moved, that the following propositions of amendments to the constitution of the United
States, be referred to a committee of the whole house, to wit,

Art. 1. sect. 2. clause 2. at the end, add these words, “Nor shall any person be capable of
serving as a representative more than six years, in any term of eight years.”

Clause 3. at the end add these words “From and after the commencement of the year 1795,
the election of senators for each state shall be annual, and no person shall be capable of serving
as a senator more than five years in any term of six years.”

Sect. 4 clause 1. strike out the words “But the congress may at any time, by law, make or
alter such regulations, except as to the places of chusing senators.”

Sect. 5. clause 1. amend the first part to read thus “Each state shall be the judge (according
to its own laws) of the elections of its senators and representatives to sit in congress, and shall
furnish them with sufficient credentials; but each house shall judge of the qualification of its
own members: A majority of each house shall constitute &c.”

Clause 2. strike out these words “And with the concurrence of two-thirds expel a member,”
and insert the word “and” after the word “proceedings.”

Sect. 6. clause 2. amend to read thus “No person having been elected, and having taken his
seat as a senator or representative, shall, during the time for which he was elected, be appointed
to any civil office under the authority of the United States, and no person, &c.”

Art. 1. sect 8. clause 1. at the end add these words “No direct tax shall be laid, unless any
state shall have neglected to furnish in due time, its proportion of a previous requisition, in which
case congress may proceed to levy, by direct taxation within any state so neglecting, its proportion
of such requisition, together with interest at the rate of six per cent per annum from the time it
ought to have been furnished, and the charges of levying the same.”

Clause 9. strike out the words “I'ribunals inferior to the supreme court,” and insert the words
“courts of admiralty.”

Clause 17. at the end add these words, “Provided that the congress shall not have authority
to make any law to prevent the laws of the states respectively in which such district or places may
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be, from extending to such district or places in all civil and criminal matters, in which any person
without the limits of such district or places, shall be a party aggrieved.”

Sect. 9. clause 7. strike out the words “Without the consent of the congress” and amend to
read thus, “Shall accept of any present or emolument, or hold any office or title of any kind
whatever from any king, prince, or foreign state; provided that this clause shall not be construed
to affect the rights of those persons (during their own lives) who are now citizens of the United
States, and hold foreign titles.”

Sect. 10. clause 2. amend the first sentence to read thus, “No state shall lay any duties on
imports or exports, or any duty of tonnage, except such as shall be uniform in their operation on
all foreign nations, and consistent with existing treaties, and also uniform in their operation on
the citizens of all the several states in the Union.”

Art. 2. sect. 1. clause 5. at the end add these words, “Nor shall any person be capable of
holding the office of president of the United States more than eight years in any term of 12
years.”

Sect. 2. clause 1. strike out the words “be commander in chief,” and insert, “have power to
direct (agreeable to law) the operations.”

Clause 3. at the end add these words, “He shall also have power to suspend from his office,
for a time not exceeding twelve months, any officer whom he shall have reason to think unfit to
be entrusted with the duties thereof; and congress may, by law, provide for the absolute removal
of officers found to be unfit for the trust reposed in them.”

Art. 3. sect. 1. from each sentence strike out the words “inferior courts” and insert the words
“courts of admiralty.”

Sect. 2. clause 1. strike out the words “Between a state and citizens of another state, &c.” to
the end, and amend to read thus, “between a state and foreign states, and between citizens of
the United States claiming the same lands under grants of different states.”

Art. 6. clause 3. between the word “no” and the word “religious” insert the word “other.”

On the question, shall the said propositions of amendments be referred to the consideration
of a committee of the whole house. It was determined in the negative.

And then the house adjourned.

House Proceedings, Wednesday, 19 August 1789

The house then took into consideration the amendments to the constitution, as reported by
the committee of the whole.

Mr. [RoGER] SHERMAN [Connecticut] renewed his motion for adding the amendments to
the constitution by way of supplement.

Hereupon ensued a debate similar to what took place in the committee of the whole [on 13
August] but on the question, mr. Sherman’s motion was carried by two-thirds of the house, of
consequence it was agreed to.

The first proposition of amendment was rejected because two-thirds of the members present
did not support it.
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FisHER AMES [Massachusetts]
Then brought forward his motion respecting the representation; suggested, [on 14 August],
A desultory conversation took place, and several amendments of the motion were attempted, but
the house adjourned without coming to any determination.

House Debates, Thursday, 20 August 1789

The house then resumed the consideration of the report of the committee of the whole on
the subject of amendment.

FisHER AMES’s [Massachusetts] proposition was taken up. Five or six other members intro-
duced propositions on the same point; and the whole, were by mutual consent, laid on the table.
After which the house proceeded to the third amendment, and agreed to the same.

On motion of mr. Ames, the fourth amendment was altered so as to read “congress shall
make no law establishing religion, or to prevent the free exercise thereof, or to infringe the rights
of conscience.” This being adopted.

The first proposition was agreed to.

Traomas ScoTT [Pennsylvania

Objected to the clause in the sixth amendment, “No person religiously scrupulous, shall be
compelled to bear arms.” He observed that if this becomes part of the constitution, such persons
can neither be called upon for their services, nor can an equivalent be demanded; it is also
attended with still further difficulties, for a militia can never be depended upon. This would lead
to the violation of another article in the constitution, which secures to the people the right of
keeping arms, and in this case recourse must be had to a standing army. I conceive it, said he,
to be a legislative right altogether. There are many sects I know, who are religiously scrupulous
in this respect; I do not mean to deprive them of any indulgence the law affords; my design is
to guard against those who are of no religion. It has been urged that religion is on the decline;
if so the argument is more strong in my favor, for when the time comes that religion shall be
discarded, the generality of persons will have recourse to these pretexts, to get excused from
bearing arms.

Erias Boupinot [New Jersey|

Thought the provision in the clause, or something similar to it, was necessary. Can any
dependence, said he, be placed in men who are conscientious in this respect; or what justice
can there be in compelling them to bear arms, when, according to their religious principles,
they would rather die than use them. He adverted to several instances of oppression in this point,
that occurred during the war. In forming a militia, an effectual defence ought to be calculated,
and no characters of this religious description ought to be compelled to take up arms. I hope
that in establishing this government, we may shew the world that proper care is taken that the
government may not interfere with the religious sentiments of any person. Now, by striking out
the clause, people may be led to believe that there is an intention in the general government to
compel all its citizens to bear arms.

Some further desultory conversation arose and it was agreed to insert the words “in person”
to the end of the clause; after which it was adopted, as was the 4th, 5th, 6th, 7th and 8th clauses
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of the 4th proposition; then the 5th, 6th and 7th propositions was agreed to, and the house
adjourned.

House Debates, Friday, 21 August 1789

The house proceeded in the consideration of the amendments to the constitution reported
by the committee of the whole, and took up the 2d clause of the 4th proposition.

ELBRIDGE GERRY [Massachusetts]

Then proposed to amend it by striking out these words, “public danger” and to insert foreign
invasion; this being negatived, it was then moved to strike out the last clause, “and if it be
committed, &c.” to the end. This motion was carried, and the amendment was adopted.

The house then took into consideration the 3d clause of the 7th proposition, which was
adopted without debate.

The 8th proposition was agreed to in the same manner.

The 9th proposition, mr. Gerry proposed to amend by inserting the word “expressly” so as to
read the powers not expressly delegated by the constitution, nor prohibited to the states, are
reserved to the states respectively or to the people; as he thought this an amendment of great
importance, he requested the ayes and noes might be taken. He was supported in this by one
fifth of the members present, whereupon they were taken, and are as follows:

Ayes,—messrs. Burke, Coles, Floyd, Gerry, Grout, Hathorn, Jackson, Livermore, Page, Parker,
Partridge, Van Rensellaer, Smith (of South-Carolina) Stone, Sumpter, Thatcher, and Tucker, 17.

Noes,—messrs. Ames, Benson, Boudinot, Brown, Cadwallader, Carroll, Clymer, Fitzsimons,
Foster, Gale, Gilman, Goodhue, Hartley, Heister, Lawrance, Lee, Madison, Moore, Muhlenburg,
Schureman, Scott, Sedwick, Seney, Sherman, Sylvester, Sinnickson, Smith, (of Maryland) Sturges,
Trumbull, Vining, Wadsworth and Wynkoop—32.

ROGER SHERMAN [Connecticut]|
Moved to alter the last clause so as to make it read, the powers not delegated to the United
States, by the constitution, nor prohibited by it to the states, are reserved to the states respectively,
or to the people.

This motion was adopted without debate.

AEDANUS BURKE [South Carolina]

The majority of this house may be inclined to think all our propositions unimportant, as they
seemed to consider that upon which the ayes and noes were just now called. However, to the
minority they are important; and it will be happy for the government, if the majority of our
citizens are not of their opinion; but be this as it may, I move you, sir, to add to the articles of
amendment, the following, “Congress shall not alter, modify, or interfere in the times, places,
or manner of holding elections of senators, or representatives, except when any state shall refuse
or neglect, or be unable, by invasion or rebellion, to make such election.”

F1sHER AMES [Massachusetts]
Thought this one of the most justifiable of all the powers of congress, it was essential to a
body representing the whole community, that they should have power to regulate their own
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elections, in order to secure a representation from every part, and prevent any improper regula-
tions, calculated to answer party purposes only. It is a solecism in politics, to let others judge for
them, and is a departure from the principles upon which the constitution was founded.

SAMUEL L1vERMORE [New Hampshire]

Said, this was an important amendment, and one that had caused more debate in the con-
vention of New-Hampshire than any other whatever. The gentleman just up, said it was a solecism
in politics, but he could cite an instance in which it had taken place. He only called upon
gentlemen to recollect the circumstance of mr. Smith’s (of South-Carolina) election, and answer
him was not that decided by the state laws? Was not his qualification as a member of the federal
legislature, determined upon the laws of South-Carolina? It was not supposed by the people of
South-Carolina, that the house would question a right derived by their representative from their
authority.

JamEs MADISON [Virginia|
If this amendment had been proposed at any time either in the committee of the whole or
separately in the house, I should not have objected to the discussion of it. But I cannot agree to
delay the amendments now agreed upon, by entering into the consideration of propositions not
likely to obtain the consent of either two-thirds of this house or three-fourths of the state legis-
latures. I have considered this subject with some degree of attention, and upon the whole, am
inclined to think the constitution stands very well as it is.

ELBRIDGE GERRY [Massachusetts]

Was sorry that gentlemen objected to the time and manner of introducing this amendment,
because it was too important in its nature to be defeated by want of form. He hoped, and he
understood it to be the sense of the house that each amendment should stand upon its own
ground; if this was, therefore, examined on its own merits, it might stand or fall as it deserved,
and there would be no cause for complaint on the score of inattention.

His colleague, (mr. Ames,) objected to the amendment, because he thought no legislature
was without the power of determining the mode of its own appointment, but he would find, if
he turned to the constitution of the state he was a representative of, that the times, places and
manner of chusing members of their senate and council were prescribed therein.!

Why, said he, are gentlemen desirous of retaining this power? Is it because it gives energy to
the government? It certainly has no such tendency; then why retain a clause so obnoxious to
almost every state? But this provision may be necessary in order to establish a government of an
arbitrary kind, to which the present system is pointed in no very indirect manner: In this way,
indeed, it may be useful. If the United States are desirous of controlling the elections of the
people, they will in the first place, by virtue of the powers given them by the 4th sect, of the st
art. abolish the mode of balloting, then every person must publicly announce his vote, and it
would then frequently happen that he would be obliged to vote for a man or the friend of a man
to whom he was under obligations. If the government grows desirous of being arbitrary, elections
will be ordered at remote places, where their friends alone will attend. Gentlemen will tell me
that these things are not to be apprehended; but if they say that the government has the power
of doing them, they have no right to say the government will never exercise such powers, because
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it is presumable that they will administer the constitution at one time or another with all its
powers, and whenever that time arises, farewell to the rights of the people, even to elect their
own representatives.

MICHAEL JENIFER STONE [Maryland|

Called upon gentlemen to shew what confederated government had the power of determining
on the mode of their own election. He apprehended there were none; for the representatives of
states were chosen by the states in the manner they pleased. He was not afraid that the general
government would abuse this power, and as little afraid that the states would; but he thought it
was in the order of things that the power should vest in the states respectively, because they can
vary their regulations to accommodate the people in a more convenient manner than can be
done in any general law whatever. He thought the amendment was generally expected, and
therefore on the principles of the majority ought to be adopted.

WiLLiam LouGgHTON SMITH [South Carolina]

Said he hoped it would be agreed to, that eight states had expressed their desires on this head,
and all of them wished the general government to relinquish their control over the elections.
The eight states he alluded to were New-Hampshire, Massachusetts, New-York, Pennsylvania,
Maryland, Virginia, North-Carolina, and South-Carolina.

Mr. [DaNieL] CARROLL [Maryland] denied that Maryland had expressed the desire attributed
to her.

Mr. [THOMAS| F11zsiMONs [Pennsylvania]. The remark was not just as it respected Penn-
sylvania.

Mr. [WiLLiam LoucHTON] SmITH (of S. C.) said the convention of Maryland, appointed a
committee to recommend amendments, and among them was the one now under consideration.

Mr. [MicHAEL JENIFER| STONE [Maryland] replied there was nothing of the kind noticed
on the journals of that body.

WiLLiaMm LoucHTON SMITH [South Carolina]

Did not know how they came into the world, but he had certainly seen them. As to Penn-
sylvania there was a very considerable minority, he understood one third, who had recommended
the amendment. Now, taking all circumstances into consideration, it might be fairly inferred that
a majority of the United States was in favor of this amendment. He had studied to make himself
acquainted with this particular subject, and all that he had ever heard in defence of the power
being exercised by the general government was, that it was necessary, in case any state neglected
or refused to make provision for the election. Now these cases were particularly excepted by the
clause proposed by his honorable colleague; and therefore he presumed there was no good
argument against it.

THEODORE SEDGWICK [Massachusetts]
Moved to amend the motion by giving the power to congress to alter the times, manner and
places of holding elections, provided the states made improper ones; for as much injury might
result to the union from improper regulations, as from a neglect or refusal to make any; it is as
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much to be apprehended that the states may abuse their powers, as that the United States may
make an improper use of theirs.

F1sHER AMES [Massachusetts]
Said, that inadequate regulations were equally injurious, as having none; and that such an
amendment as was now proposed, would alter the constitution; it would vest the supreme au-
thority in places where it was never contemplated.

ROGER SHERMAN [Connecticut]
Observed, that the convention were very unanimous in passing this clause, that it was an
important provision, and if it was resigned it would tend to subvert the government.

JamESs MaDISON |Virginial
Was willing to make every amendment that was required by the states, which did not tend
to destroy the principles, and the efficacy of the constitution; he conceived that the proposed
amendment would have that tendency, he was therefore opposed to it.

WiLLiaM LoucHTON SMITH [South Carolina]

Observed, that the states had the sole regulation of elections, so far as it respected the presi-
dent. Now he saw no good reason why they should be indulged in this, and prohibited from the
other, but the amendment did not go so far; it admitted that the general government might
interfere whenever the state legislature refused or neglected; and it might happen that the business
would be neglected without any design to injure the administration of the general government;
it might be that the two branches of the legislature could not agree, as happened he believed in
the legislature of New-York, with respect to their choice of senators at their late session.?

TrOMAS TUuDOR TUCKER [South Carolina]

Objected to mr. Sedgwick’s motion of amendment, because it had a tendency to defeat the
object of the proposition brought forward by his colleague, (mr. Burke.) The general government
would be the judge of inadequate or improper regulations, of consequence they might interfere
in any or every law which the states might pass on that subject.

He wished that the state legislatures might be left to themselves to perform every thing they
were competent to, without the guidance of congress, he believed there was no great danger, but
they knew they would pursue their own good, as well when left to their discretion, as they would
under the direction of a superior. It seemed to him as if there was a strong propensity in this
government to take upon themselves the guidance of the state government, which to his mind
implied a doubt of their capacity, to govern themselves, now his judgment was convinced that
the particular state governments could take care of themselves, and deserved more to be trusted
than this did, because the right of the citizens were more secure under it.

It had been supposed by some states, that electing by districts was the most convenient mode
of chusing members to this house; others have thought that the whole state ought to vote for the
whole number of members to be elected for that state. Congress might, under like impressions,
set their regulations aside. He had heard that many citizens of Virginia (which state was divided
into eleven districts)® supposed themselves; abridged of nine-tenths of their privilege by being
restrained to the choice of one man instead of ten, the number that state sends to this house.
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With respect to the election of senators, the mode is fixed, every state but New-York, has
established a precedent, there is therefore but little danger of any difficulty on this account. As
to New-York, she suffers by her want of decision, it is her own loss, but probably they may soon
decide the point, and then no difficulty can possibly arise hereafter; from all these considerations
he was induced to hope mr. Sedgwick’s motion would be negatived, and his colleague’s agreed
to.

BENjaAMIN GOODHUE [Massachusetts]

Hoped the amendment never would obtain. Gentlemen should recollect there appeared a
large majority against amendments, when the subject was first introduced, and he had no doubt
but that majority still existed. Now, rather than this amendment should take effect, he would
vote against all that had been agreed to. His greatest apprehensions were, that the state govern-
ments would oppose and thwart the general one to such a degree as finally to overturn it: Now,
to guard against this evil, he wished the federal government to possess every power necessary to
its existence.

AEDANUS BURKE [South Carolina]

Was convinced there was a majority against him, but nevertheless he would do his duty, and
propose such amendments as he conceived essential to secure the rights and liberties of his
constituents. He begged permission to make an observation or two, not strictly in order; the first
was on an assertion that had been repeated more than once in this house, “That this revolution
or adoption of the new constitution was agreeable to the public mind, and that those who opposed
it at first are now satished with it.” I believe, sir, said he, that many of those gentlemen who
agreed to the ratification without amendments, did it from principles of patriotism, but they knew
at the same time, that they parted with their liberties, yet they had such reliance on the virtue
of a future congress, that they did not hesitate, expecting that they would be restored to them
unimpaired as soon as the government commenced its operations, conformably to what was
mutually understood at the sealing and delivering up those instruments.

It has been supposed that there is no danger to be apprehended from the general government
of an invasion of the rights of election. I will remind gentlemen of an instance in the government
of Holland. The patriots in that country, fought no less strenuously for that prize than the people
of America; yet, by giving to the states general powers not unlike those in this constitution, their
right of representation was abolished. That they once possessed it is certain, and that they made
as much talk about its importance as we do; but now the right has ceased, all vacancies are filled
by the men in power. It is our duty, therefore, to prevent our liberties from being foolled away
in a similar manner; consequently we ought to adopt the clause, which secures to the general
government every thing that ought to be required.

JaAMES MADISON [Virginia]
Observed, that it was the state governments in the Seven United Provinces which had assumed
to themselves the power of filling vacancies, and not the general government, therefore the
gentleman’s application did not hold.

The question on mr. Sedgwick’s motion for amending mr. Burke’s proposition was put and
lost.
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The question was then put on mr. Burke’s motion, and the ayes and noes being demanded
by the constitutional number; they were taken as follows;

Ayes,—messts. Burke, Coles, Floyd, Gerry, Griffin, Grout, Hathorn, Heister, Jackson, Liver-
more, Matthews, Moore, Page, Parker, Partridge, Van Rensellaer, Seney, Sylvester, Smith, (of
South-Carolina) Stone, Sumpter, Thatcher and Tucker. —23.

Noes,—messrs. Ames, Benson, Boudinot, Brown, Cadwallader, Carroll, Clymer, Fitzsimons,
Foster, Gale, Gilman, Goodhue, Hartley, Lawrance, Lee, Madison, Muhlenberg, Schureman,
Scott, Sedgwick, Sherman, Sinnickson, Smith, (of Maryland) Sturges, Trumbull, Vining, Wads-
worth and Wynkoop. —28.

So it was determined in the negative.

The house then resumed the consideration of the proposition respecting the apportioning of
the representation to a certain ratio, proposed by mr. Ames.

When, after some desultory conversation, it was agreed to as follows; “After the first enumer-
ation, required by the first article of the constitution, there shall be one representative for every
30,000, until the number shall amount to one hundred. After which, the proportion shall be so
regulated by congress, that there shall be not less than one hundred representatives, nor less than
one representative for every 40,000 persons, until the number of representatives shall amount to
two hundred; after which the proportion shall be so regulated by congress, that there shall not
be less than two-hundred representatives, nor less than one representative for 50,000 persons.”

After which the house adjourned.

1. The Massachusetts Constitution of 1780, Chapter 11, Section 3, Article II provided for the election of the
Massachusetts Council.

2. The New York legislature disagreed over the method of electing U.S. senators. The more numerous Assembly

wanted to vote by joint ballot, while the state Senate wanted to elect by each house separately.
3. Virginia was divided into ten congressional election districts.

House Debates, Saturday, 22 August 1789"

The house resumed the consideration of the amendments to the constitution. When

TrOMAS TUDOR TUCKER [South Carolina]

Moved the following as a proposition to be added to the same. “T'he congress shall never
impose direct taxes but where the monies arising from the duties, imposts and excise are insuf-
ficient for the public exigencies, nor then until congress shall have made a requisition upon the
states to assess, levy, and pay their respective proportions of such requisitions. And in case any
state shall neglect, or refuse to pay its proportion, pursuant to such requisition, then congress
may assess, and levy such states proportioned, together with the interest thereon at the rate of 6
per cent. per annum, from the time of payment prescribed by such requisition.”

JouN PAGE [Virginia]

Said that he hoped every amendment to the constitution would be considered separately in
the manner this was proposed, but he wished them considered fully; it ought to have been referred
to the committee of eleven, reported upon, and then to the committee of the whole. This was
the manner in which the house had decided upon all those already agreed to, and this ought to
be the manner in which this should be decided, he should be sorry to delay what was so nearly
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completed on any account; the house has but little time to sit, and the subject has to go before
the senate, therefore it requires of us, all the expedition we can possibly give it. I would prefer
putting a finishing hand to what has been already agreed to, and refer this to the committee of
eleven, for their consideration.

Taomas Tupor Tucker [South Carolina]

This proposition was referred to the committee, along with many others in the gross; but the
committee of eleven declined reporting upon it. I understood it to be in any gentleman’s power
to bring it forward when he thought proper, and it was under this influence that I proposed it,
nor do I conceive it to be an improper time. The house is engaged in the discussion of amend-
ments; they have made some progress; and I wish them to go on to complete what they have
begun. This may be added without inconvenience if it meets the sense of the house; but if it
does not, I wish my constituents to be acquainted with our decision on the whole subject, and
therefore hope it may be decided upon at this time.

JAMES JACKSON [Georgial

The gentleman has an undoubted right to bring forward the proposition; but I differ greatly
with respect to its propriety. I hope, sir, the experience we have had, will be sufficient to prevent
us from ever agreeing to a relinquishment of such an essential power. The requisitions of the
former congress were ineffectual to obtain supplies; they remain to this day neglected by several
states. If a sense of common danger, if war, and that a war of the noblest kind, a contest for
liberty, were not sufficient to stimulate the states to a prompt compliance, when the means was
abundant, by reason of the immense quantities of paper medium, can we ever expect an acqui-
escence to a requisition in future, when the only stimulus is honesty, to enable the confederation
to discharge the debts incurred by the late war?

But suppose requisitions were likely to be, in some degree, complied with, (which by the by
I never can admit) in every case where a state had neglected or refused to furnish its quota,
congress must come in, assess and collect it. Now in every such case, I venture to afthrm, that
jealousies would be excited, discontent would prevail, and civil wars break out. What less can
gentlemen picture to themselves, when a government has refused to perform its obligations, but
that it will support its measures by the point of the bayonet.

Without the power of raising money to defray the expences of government, how are we to
be secure against foreign invasion? What, can a government exert itself, with its sinews torn from
it? We can expect neither strength nor exertion; and without these are acquired and preserved,
our union will not be lasting; we shall be rent assunder by intestine commotion, or exterior
assault, and when that period arrives, we may bid adieu to all the blessings we have purchased
at the price of our fortunes, and the blood of our worthiest heroes.

SAMUEL LivERMORE [New Hampshire]

Thought this an amendment of more importance than any yet obtained; that it was recom-
mended by five or six states, and therefore ought to engage their most serious consideration. It
had been supposed that the United States will not attempt to levy direct taxes, but this is certainly
a mistake; he believed nothing but the dithiculty of managing the subject would deter them: The
mode of levying and collecting taxes pursued by the several states are so various, that it is an
insuperable obstacle to an attempt by the general government.
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He was sensible the requisitions of the former congress had not been fully complied with,
and the defect of the confederation was, that the government had no powers to enforce a com-
pliance. The proposition now under consideration obviated that difhculty. Suppose one or two
states refused to comply, certainly the force of the others could compel them, and that is all that
ought to be required; because it is not to be supposed that a majority of the states will refuse, as
such an opposition must destroy the union. He hoped the states would be left to furnish their
quotas in a manner the most easy to themselves, as was requested by more than the half of the
present union.

Unless something more effectual was done to improve the constitution, he knew his constit-
uents would be dissatisfied. As to the amendments already agreed to, they would not value them
more than a pinch of snuff, they went to secure rights never in danger.

JonN PAGE [Virginia]

Wished the proposition might be recommitted, for he was certain there was neither time nor
inclination to add it to those already agreed upon.

He observed that the warmest friends to amendments differed in opinion on this subject;
many of them have ceased urging it, while others have become strenuous advocates for the
reverse: The most judicious and discerning men now declare that the government ought never
to part with this power. For his part, experience had convinced him that no reliance was to be
had on requisitions, when the states had treated them with contempt in the hour of danger, and
had abundant means of compliance. The public credit stood at this moment in the utmost need
of support, and he could not consent to throw down one of its strongest props. He thought there
was no danger of an abuse of this power, for the government would not have recourse to it while
the treasury could be supplied from any other source, and when they did, they would be studious
of adapting their law to the convenience of the states. He hoped when the gentleman returned
home to New-Hampshire, his constituents would give him credit for his exertions, and be better
satisfied with the amendments than he now supposed them to be.

TrOMAS SUMTER [South Carolina]

Felt himself so sensibly impressed with the importance of the subject, that if he apprehended
the proposition would not have a fair discussion at this time, he would second the motion of
commitment, and had not a doubt but the house would acquiesce in it.

Gentlemen had said that the states had this business much at heart. Yes, he would venture
to say more, that if the power was not relinquished by the general government, the state govern-
ments would be annihilated. If every resource is taken from them, what remains in the power of
the states for their support, or the extinguishment of their domestic debt.

ELBRIDGE GERRY [Massachusetts]

Thought if the proposition was referred, that it ought to go to a committee of the whole, for
he wished it to have a full and candid discussion. He would have something left in the power of
every state to support itself independent of the United States, and therefore was not satisfied with
the amendment proposed. The constitution in its original state gives to congress the power of
levying and collecting taxes, duties, imposts and excise, the fault here is, that every thing is
relinquished to the general government. Now the amendments give the same power with qual-
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ification, that there shall have been a previous requisition. This by no means came up to his
idea; he thought that some particular revenue ought to be secured to the states so as to enable
them to support themselves.

He apprehended when this clause in the constitution was under the consideration of the
several state conventions, they would not so readily have ratified it, if they had considered it more
fully in the point of view, he had now placed it, but if they had ratified it, it would have been
under a conviction that congress would admit such amendments as were necessary to the exis-
tence of the state governments. At present the states are divested of every means to support
themselves; if they discover a new source of revenue, after congress shall have diverted all the
old ones into their treasury, the rapacity of the general government can take that from them also.
The states can have recourse to no tax, duty, impost or excise but what may be taken from them
whenever the congress shall be so disposed, and yet gentlemen will say that the annihilation of
the state governments must be followed by the ruin of this.

Now what is the consequence of the amendment? Either the states will or will not comply
with the requisitions; if they comply, they voluntar[il]y surrender their means of support; if they
refuse the arms of congress are raised to compel them, which in all probability may lay the
foundation for civil war. What umbrage must it give every individual to have two setts of collectors
and tax-gather[er|s surrounding their doors, the people then sowered, and a direct refusal by the
legislature will be the occasion of perpetual discord. He wished to alter this proposition in such
a manner as to secure the support of the federal government, and the state governments likewise,
and therefore wished the amendment referred to a committee of the whole house.

TrOMAS TUDOR TUCKER [South Carolina]

I do not see the arguments in favor of giving congress this power in so forcible a light as some
gentlemen do: It will be to erect an imperium in imperio [Latin: a government sovereignty within
a government sovereignty|, which is generally considered to be subversive of all government. At
any time that congress shall exercise this power, it will raise commotions in the states; whereas
the mode of requisitions will operate in so easy a way, by being consonant to the habits of the
people, that the supplies will be sooner realized in the treasury by this means than by any other.
It will require a length of time to form an uniform system of taxation, that shall operate equally
and justly through all the states; though I doubt the possibility of forming such a system. It has
been said that requisitions have not been complied with in former times, but it is to be hoped
that there will not be so much difficulty in future. The supplies from the impost will greatly
diminish the requisitions; besides, should any of the states refuse to comply, they will be liable
to the exercise of the power of congress in the very heart of their country. This power will be so
disagreeable, that the very dread of it will stimulate the states to an immediate and prompt
compliance with the requisitions. This amendment has been proposed by several of the states,
and by some of the most important ones; for this and other reasons that have been offered on
the subject, I hope the amendment will be adopted.

Several methods were proposed for disposing of this question for the present, but the motion
for its lying on the table being put and negatived, mr. [George| Partridge [Massachusetts], refer-
ring to his instructions, was solicitous that this amendment should not be too precipitately decided
upon, moved the previous question, which was negatived.
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THEODORE SEDGWICK [Massachusetts]

Said that he believed his mind was as strongly impressed with the force of the instructions
he had received from his constituents, as that of other gentlemen. But, sir, said he, a government
entrusted with the freedom, and the very existence of the people, ought surely to possess in the
most ample manner, the means of supporting its own existence; and as we do not know what
circumstances we may be in, nor how necessary it may be for congress to exercise this power, 1
should deem it a violation of the oath I have taken to support the constitution, were I now to
vote for this amendment.

RoGER SHERMAN [Connecticut]

Remarked that if congress should exercise this power, the taxes would be laid by the imme-
diate representatives of the people; neither would it be necessary to adopt one uniform method
of collecting direct taxes. The several states might be accommodated by a reference to their
respective modes of taxation.

The question upon the paragraph being called for from every part of the house, the ayes and
noes were taken.

Ayes,—messrs. Burke, Coles, Floyd, Grout, Hathorn, Livermore, Van Rensellaer, Sumpter, and
Tucker. —9.

Noes,—messrs. Ames, Benson, Brown, Cadwallader, Carroll, Clymer, Fitzsimons, Foster, Gale,
Gerry, Gilman, Goodhue, Hartley, Heister, Jackson, Lawrance, Lee, Madison, Matthews, Moore,
Mubhlenberg, Page, Parker, Partridge, Schureman, Scott, Sedgwick, Seney, Sherman, Sylvester,
Sinnickson, Smith, (of Maryland) Smith (of South Carolina), Stone, Sturges, Thatcher, Trumbull,
Vining, and Wadsworth. —39.

Mr. [THomas Tupor| Tucker [South Carolina] proposed the following amendment to the
constitution.

Art. 1. sect. 8. clause 9. strike out the words, “tribunals inferior to the supreme court,” and
insert the words “courts of admiralty.”

And on the question being put, it passed in the negative.

He then moved for a further amendment to the constitution, as follows:

In the third section of the sixth article insert the word “other” between the word “no,” and
the word “religious.”

And on the question that the house do agree to the said amendment, it passed in the negative.

Mr. [ELBRIDGE] GERRY [Massachusetts] moved to add to the amendments already agreed
to, the following article, to wit.

“T'hat congress erect no company of merchants with exclusive advantages of commerce.”
And on the question that the house do agree to the said proposed article, it passed in the negative.

He introduced another motion to add to the amendments already agreed to, the following
article, to wit.

“Congress shall at no time consent that any person holding an office of trust or profit under
the United States, shall accept of a title of nobility or any other title or office from any king,
prince, or foreign state.”

And on the question being put, it was negatived.
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EGBERT BENSON [New York]

Introduced a resolution to the following purport: “Resolved by the house of representatives
of the United States in congress assembled, that the following amendments to the constitution
of the United States having been agreed to by two-thirds of both houses, be submitted to the
legislatures of the several states; which, when ratified in whole or in part, by three-fourths of the
said legislatures, shall be valid to all intents and purposes as parts of the said constitution.” This
resolution was referred to a committee consisting of messrs. Benson, Sherman, and Sedgwick,
who were directed to arrange the said amendments and make report thereof.

House Proceedings, Monday, 24 August 1789

From the committee appointed EGBERT Benson [New York]| reported, according to order,
an arrangement of the articles of amendment to the constitution of the United States, as agreed
to by the house on Friday last; also a resolution prefixed to the same, which resolution he
delivered in at the clerk’s table, where the same was twice read and agreed to by the house, as
followeth:!

Resolved, By the senate and house of representatives of the United States of America in
Congress assembled, two thirds of both houses deeming it necessary, that the following articles
be proposed to the legislatures of the several states as amendments to the constitution of the
United States, all or any of which articles, when ratified by three-fourths of the said legislatures,
to be valid to all intents and purposes as part of the said constitution.

Ordered, That the clerk of this house do carry to the senate, a fair engrossed copy of the said
proposed articles of amendment and desire their concurrence.?

1. The New York Journal, 27 August summarized the first paragraph accordingly: “T’he committee appointed
to arrange the amendments agreed to by the House, and to prepare a resolution as a preamble to the same, made
report, which was accepted. The amendments as arranged were then read.”

2. An “Extract of a letter from New-York, August 23, stated “The last fortnight has been almost wholly taken
up by the House in considering amendments to the Constitution—and which was happily terminated yesterday,
when two-thirds of the House agreed to recommend to the people about fifteen or sixteen distinct articles.—Those
will be sent to the Senate on the morrow—and after they have been canvassed and agreed to by two-thirds of the
Senate, they will be sent out to the people to be ratified by three-fourths of the States, either in their Legislatures,
or in Conventions to be chosen for that purpose.—I am not able yet to say which mode will be recommended by
Congress. | have some doubt, however, whether the Senate will pass upon them this session —indeed, if Congress

should adjourn in the course of three or four weeks, I rather am of opinion they will put the subject over to the
next meeting of Congress, which will be in December or January.”

House Proposed Amendments, 24 August 1789

RESOLVED, BY THE SENATE AND HOUSE OF REPRESENTATIVES OF THE UNITED STATES OF
AMERICA IN CONGRESS ASSEMBLED, two thirds of both Houses deeming it necessary. That the
following Articles be proposed to the Legislatures of the several States, as Amendments to the
Constitution of the United States, all or any of which Articles, when ratified by three fourths of
the said Legislatures, to be valid to all intents and purposes as part of the said Constitution—
Viz.

Articles in addition to, and amendment of, the Constitution of the United States of America,
proposed by Congress, and ratified by the Legislatures of the several States, pursuant to the fifth
Article of the original Constitution.
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ARTICLE THE FIRST.

After the first enumeration, required by the first Article of the Constitution, there shall be
one Representative for every thirty thousand, until the number shall amount to one hundred,
after which the proportion shall be so regulated by Congress, that there shall be not less than
one hundred Representatives, nor less than one Representative for every forty thousand persons,
until the number of Representatives shall amount to two hundred, after which the proportion
shall be so regulated by Congress, that there shall not be less than two hundred Representatives,
not less than one Representative for every fifty thousand persons.

ARTICLE tHE SECOND.

No law varying the compensation to the members of Congress, shall take effect, until an

election of Representatives shall have intervened.
ARTICLE THE THIRD.

Congress shall make no law establishing religion or prohibiting the free exercise thereof, nor
shall the rights of Conscience be infringed.

ARTICLE tHE FOURTH.

The Freedom of Speech, and of the Press, and the right of the People peaceably to assemble,
and consult for their common good, and to apply to the Government for a redress of grievances,
shall not be infringed.

ARTICLE tuE FIFTH.

A well regulated militia, composed of the body of the People, being the best security of a
free State, the right of the People to keep and bear arms, shall not be infringed, but no one
religiously scrupulous of bearing arms, shall be compelled to render military service in person.

ARTICLE THE SIXTH.

No soldier shall, in time of peace, be quartered in any house without the consent of the

owner, nor in time of war, but in a manner to be prescribed by law.
ARTICLE tHE SEVENTH.

The right of the People to be secure in their persons, houses, papers and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon
probable cause supported by oath or athrmation, and particularly describing the place to be
searched, and the persons or things to be seized.

ARTICLE TrE EIGHTH.

No person shall be subject, except in case of impeachment, to more than one trial, or one
punishment for the same offence, nor shall be compelled in any criminal case, to be a witness
against himself, nor be deprived of life, liberty or property, without due process of law; nor shall
private property be taken for public use without just compensation.

ARTICLE THE NINTH.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, to
be informed of the nature and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining witnesses in his favor, and to have the
assistance of counsel for his defence.

ARTICLE tHE TENTH.

The trial of all crimes (except in cases of impeachment, and in cases arising in the land or

naval forces, or in the militia when in actual service in time of War or public danger) shall be
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by an Impartial Jury of the Vicinage, with the requisite of unanimity for conviction, the right of
challenge, and other accostomed requisites; and no person shall be held to answer for a capital,
or otherways infamous crime, unless on a presentment or indictment by a Grand Jury; but if a
crime be committed in a place in the possession of an enemy, or in which an insurrection may
prevail, the indictment and trial may by law be authorised in some other place within the same
State.

ARTICLE tHE ELEVENTH.

No appeal to the Supreme Court of the United States, shall be allowed, where the value in
controversy shall not amount to one thousand dollars, nor shall any fact, triable by a Jury ac-
cording to the course of the common law, be otherwise re-examinable, than according to the
rules of common law.

ARTICLE tHE TWELFTH.
In suits at common law, the right of trial by Jury shall be preserved.
ARTICLE taE THIRTEENTH.

Fxcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

ARTICLE tHE FOURTEENTH.

No State shall infringe the right of trial by Jury in criminal cases, nor the rights of conscience,
nor the freedom of speech, or of the press.

ARTICLE THE FIFTEENTH.

The enumeration in the Constitution of certain rights, shall not be construed to deny or
disparage others retained by the people.

ARTICLE THE SIXTEENTH.

The powers delegated by the Constitution to the government of the United States, shall be
exercised as therein appropriated, so that the Legislative shall never exercise the powers vested
in the Executive or Judicial; nor the Executive the powers vested in the Legislative or Judicial;
nor the Judicial the powers vested in the Legislative or Executive.

ARTICLE tHE SEVENTEENTH.
The powers not delegated by the Constitution, nor prohibited by it, to the States, are reserved
to the States respectively.
Teste,
JOHN BECKLEY, CLERK.
In SENATE, August 25, 1789.

Read and ordered to be printed for the consideration of the Senate.

Attest, SAMUEL A. OTIS, SECRETARY.

Senate Proceedings, Tuesday, 25 August 1789 (excerpts)

A message from the House of Representatives —

Mr. Beckley, their Clerk, brought up . .. The Resolve of the House of Representatives, that
certain “Articles be proposed to the Legislatures of the several States, as Amendments to the
Constitution of the United States” —and requested the concurrence of the Senate therein—

And he withdrew. . . .

The Resolve of the House of Representatives of the 24th of August, was read as followeth:
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[Here appears the House of Representatives resolutions of 24 August, immediately above. |

... On motion, to postpone the consideration of the Articles to the next session of Congress—
It passed in the Negative.

ORDERED, That Monday next be assigned to take them under consideration.

CITE As: John P. Kaminski et al., eds., The Documentary History of the Ratification of the Constitution,
Vol. XXXVILI: Bill of Rights [1] (Madison, Wis.: Wisconsin Historical Society Press, 2019), 344-436.
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