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Brutus XI
New York Journal, 31 January 1788 (excerpts)

The nature and extent of the judicial power of the United States, proposed to be granted by
this constitution, claims our particular attention.

Much has been said and written upon the subject of this new system on both sides, but I
have not met with any writer, who has discussed the judicial powers with any degree of accuracy.
And yet it is obvious, that we can form but very imperfect ideas of the manner in which this
government will work, or the effect it will have in changing the internal police and mode of
distributing justice at present subsisting in the respective states, without a thorough investigation
of the powers of the judiciary and of the manner in which they will operate. This government
is a complete system, not only for making, but for executing laws. And the courts of law, which
will be constituted by it, are not only to decide upon the constitution and the laws made in
pursuance of it, but by officers subordinate to them to execute all their decisions. The real effect
of this system of government, will therefore be brought home to the feelings of the people,
through the medium of the judicial power. It is, moreover, of great importance, to examine with
care the nature and extent of the judicial power, because those who are to be vested with it, are
to be placed in a situation altogether unprecedented in a free country. They are to be rendered
totally independent, both of the people and the legislature, both with respect to their offices and
salaries. No errors they may commit can be corrected by any power above them, if any such
power there be, nor can they be removed from office for making ever so many erroneous
adjudications.

The only causes for which they can be displaced, is, conviction of treason, bribery, and high
crimes and misdemeanors.

This part of the plan is so modelled, as to authorise the courts, not only to carry into execution
the powers expressly given, but where these are wanting or ambiguously expressed, to supply
what is wanting by their own decisions. . . .

They will give the sense of every article of the constitution, that may from time to time come
before them. And in their decisions they will not confine themselves to any fixed or established
rules, but will determine, according to what appears to them, the reason and spirit of the con-
stitution. The opinions of the supreme court, whatever they may be, will have the force of law;
because there is no power provided in the constitution, that can correct their errors, or controul
their adjudications. From this court there is no appeal. And I conceive the legislature themselves,
cannot set aside a judgment of this court, because they are authorised by the constitution to
decide in the last resort. The legislature must be controuled by the constitution, and not the
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constitution by them. They have therefore no more right to set aside any judgment pronounced
upon the construction of the constitution, than they have to take from the president, the chief
command of the army and navy, and commit it to some other person. The reason is plain; the
judicial and executive derive their authority from the same source, that the legislature do theirs;
and therefore in all cases, where the constitution does not make the one responsible to, or
controulable by the other, they are altogether independent of each other.

The judicial power will operate to effect, in the most certain, but yet silent and imperceptible
manner, what is evidently the tendency of the constitution: —I mean, an entire subversion of the
legislative, executive and judicial powers of the individual states. Every adjudication of the su-
preme court, on any question that may arise upon the nature and extent of the general govern-
ment, will affect the limits of the state jurisdiction. In proportion as the former enlarge the exercise
of their powers, will that of the latter be restricted. . . .

When the courts will have a president [precedent| before them of a court which extended
its jurisdiction in opposition to an act of the legislature, is it not to be expected that they will
extend theirs, especially when there is nothing in the constitution expressly against it? and they
are authorised to construe its meaning, and are not under any controul?

This power in the judicial, will enable them to mould the government, into almost any shape
they please.—The manner in which this may be effected we will hereafter examine.
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